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WAIVER AND ESTOPPEL AS APPLIED IN THE CON- 
STRUCTION OF FIRE INSURANCE POLICIES. 


THERE is no class of contracts which courts are called upon to 
construe that tax their ingenuity more than contracts for insur- 
ance, especially those relating to insurance against loss or dam- 
age by fire. The reason for this vexatious condition is to be 
found in the fact that insurance companies lumber their policies 
with all manner of provisos and conditions, so that, if full effect 
was to be given thereto, there would be few instances in which 
they could ever be held to respond for a loss arising under a policy. 

To avoid an unjust application of these conditions, and to hold 
the insurer up to an honorable and just responsibility, without 
doing violence to the ordinary rules of construction, or impairing 
the symmetry of the law, has not been an easy task. In some 
respects it might have been better if the legislatures of the sev- 
eral States — as they have in some — had interposed to fix the lia- 
bility of the companies; but as such bodies move slowly, and 
hesitate to interpose in such matters, it has generally been left to 
the courts to find a way out of the labyrinth of difficulties and 
complications imposed by these various conditions, and they have 
proved themselves equal to the emergency. 

To this end they start off with the general proposition that an 
insurer must be regarded as intending to do precisely what he 
pretends to do, to wit, to indemnify the assured against any honest 
loss resulting from the casualty insured against, within a fair and 
reasonable construction of the conditions and limitations imposed, 
in view of the nature and character of the risk, its ordinary inci- 
dents, and its actual condition at the time it was taken, known 


to the insurer, or which he ought to have known; and this rule 
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was an abuse of the privilege given, and in violation of a pro- 
hibitory condition of the policy. But the court held that there 
was no validity to this defence, and gave judgment for the 
plaintiff. Woodard, J., in delivering the opinion of the court, in 
substance said, — 


“You insured a patent-leather manufactory; you knew, for you were 
bound to know, that benzole was ordinarily used in such factories... . 
You took the risk after having your attention called to the dangerous arti- 
cle, and after you had excluded it as stored in bulk, from the policy. But 
did you mean to exclude it from the factory as an element, or agent, in the 
conduct of the business? To assume that you did, in the absence of lan- 
guage to that effect, would be to assume that you expected the business to 
stop, or be carried on out of the usual mode. The words of the policy de- 
scriptive of the subject-matter of the insurance are, “ the buildings of their 
tannery and patent-leather manufactory,” and it must be intended that 
the words included whatever, not expressly excepted, was necessary and 
essential in conducting such a business.” 


The justice of this doctrine is apparent, and is a necessary result 
of the rule that, in the case of unilateral contracts, the contract 
will be construed most favorably for the party for whose benefit 
it was made, and so as to effectuate the intention of the parties. 

The courts will not permit the assured to be misled or cheated 
where there is any sort of justification for him to put upon the 
contract such an interpretation as will make it operative as an 
indemnity in the ordinary and usual conduct of the risk. The in- 
surer is bound to clothe the contract in language so plain and 
clear that the insured cannot reasonably be mistaken or misled as 
to the burdens or duties imposed upon him. Having the power 
to impose conditions, and being the party who draws the contract, 
he must see to it that all the conditions are plain, easily under- 
stood, and not subject to exceptions. In the language of an Eng- 
lish case,! “it onght to be so framed that he who runs can read. 
It ought to be framed with such deliberate care that no form of 
expression by which on the one hand the party assured can be 
caught, or by which on the other the company can be cheated, 
can be found on its face.” A contract drawn by one party, who 
makes his own terms and imposes his own conditions, will not be 
tolerated as a snare to the unwary, and to override the usages or 
ordinary incidents of the risk; and whatever may have been the 


1 Anderson v. Fitzgerald, 4H. L. Cas. 484. 
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intention of the insurer, if the words employed of themselves, 
or in connection with other language used in the policy, or in 
reference to the subject-matter to which they relate, are suscep- 
tible of such an interpretation as is put upon them by the assured, 
the policy will be so construed.! To illustrate, if a policy is is- 
sued upon a “stock of goods such as is usually kept in a country 
store,” the very language adopted by the insurer operates as a 
license to the assured to keep any and all kinds of articles that 
are usually kept in such stores in the section of country in which 
it is located, whether the keeping of such articles is prohibited in 
the general conditions of the policy, or not.2- Thus, where a policy 
covered property described as “a stock such as is usually kept 
in a general retail store,” and the keeping of gunpowder was pro- 
hibited by the printed conditions of the policy, it was held that 
if gunpowder formed a part of the stock usually kept in stores 
of that description, the keeping of it by the assured was not a 
violation of the conditions of the policy; and the same rule ap- 
plies, of course, to the keeping of any other article so prohibited, 
but which is usually kept in stores of the class described. The 
same rule, as a matter of course, prevails where a building is in- 
sured for the prosecution of a certain trade, or where the ma- 
chinery and stock used in prosecuting a certain trade or business 
is insured. The insurer, in the absence of express limitation in writ- 
ing, is treated as licensing the using or keeping in a reasonable 
way all such articles as are essential to the business, or such as 
are usually, although not necessarily, employed in its prosecution, 
in all its details, although such use or keeping is expressly pro- 
hibited in the printed conditions of the policy. This is well illus- 
trated in a well-considered New York case. In that case a 
policy was issued to the plaintiffs covering a printing-press, types, 
negatives, ‘and their stock as photographers, including engray- 


1 Merrick vy. Germania F. Ins. Co., 54 earthenware, &c.,” Whitmarsh v. Conway 


Penn. St. 277; Hoffman v. Etna Ins. Co., 
82 N. Y. 405; Chandler v. St. Paul F. § 
M. Ins. Co., 21 Minn. 85. 

2 Elliott v. Hamilton Ins. Co., 18 Gray 
(Mass.), 189; Franklin F. Ins. Co. v. Up- 
degraff, 43 Penn. St. 350; Whitmarsh v. 
Conway F’. Ins. Co., 16 Gray (Mass.), 359; 
Pindar v. King’s County Ins. Co., 36 N. Y. 
648. 


3 As “whale oil, friction matches, 


F. Ins. Co., 16 Gray (Mass.), 359; “ spirits 
of turpentine,” Pindar vy. King’s County 
Ins. Co., ante; “alcohol and other spirit- 
uous liquors,” Niagara F. Ins. Co. v. De 
Graff, 12 Mich. 124; and so on through 
the catalogue of hazards, so far as they are 
shown to come under the license imported 
from the description of the risk. 

* Hall v. Ins. Co. of N. America, 58 
N. Y. 292. / 
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ings and materials used in their business.” The policy also con- 
tained a clause prohibiting the keeping or use of kerosene in a 
building containing the property insured, except by consent in 
writing. In their business as photographers, the plaintiffs used 
a portable kerosene stove, such as was generally used in the busi- 
ness, and while so using such stove, and from its use, the premises 
were fired, and the property insured destroyed. It was proved 
that the plaintiffs might have used a portable gas lamp or stove, 
for the purposes of their business, as well as the stove in question ; 
but, it also being proved that kerosene stoves were customarily 
used for such purposes, the court held that the plaintiffs were en- 
titled to recover. ‘* Where,” said Grover, J., **a policy is issued 
upon a stock of goods in a specified business, the underwriter is pre- 
sumed to know what goods are usually kept by those insured in that 
business.” This rule extends to every species of business and every 
class of risks. If an insurer, without the use of clear and express 
provisions overriding the usages ordinarily incident to a risk, 
could be permitted, by the insertion of vague and general con- 
ditions in its policy, to defeat it as an indemnity in case of loss, 
the result would not only be inequitable, but also disastrous to 
the multifarious interests that seek protection under insurance 
policies, against the casualties of fire. A doctrine inconsistent 
with the rules stated as to the usages of a risk was held in the 
Supreme Court of the United States.! In that case the plaintiff's 
goods were insured as kept by him as a “ German Jobber.” The 
policy prohibited the keeping of fireworks. The court held that 
the plaintiff could not be permitted to show that the business of 
a “German Jobber” included, as one of its usual incidents, the 
keeping and sale of fireworks. But the same question, arising 
out of the same loss, was decided otherwise by the Court of Ap- 
peals of New York ;? and that court not only held the evidence 
admissible, but also that it had the effect of dispensing with the 
condition, although the fire, and the consequent loss, resulted di- 
rectly from the accidental ignition of the fireworks. Johnson, J., 
in delivering the opinion of the court in the latter case, in refer- 
ring to the case of Steinbach v. Royal Ins. Co., ante, said: ** The 
New York cases do not seem to have been adverted to, nor the case 
itself much considered.” It seems to us that the doctrine of the 


1 Steinbach v. Royal F. Ins. Co.,13 Wall. 2 Steinbach v. La Fayette Ins. Co., 54 
183. N. Y. 98. 
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United States Court is not sustainable in any view of the subject, 
unless the court could take judicial notice as to what comprised 
the stock of a “German Jobber;” and evidence to that end 
was clearly admissible, upon the ground that the phrase was 
ambiguous, and if it was shown from such evidence that “ fire- 
works” usually constituted a part thereof, according to all the 
better class of cases,! the plaintiff was entitled to a recovery un- 
less the keeping of them was specially prohibited in the policy 
in writing.? As previously stated, an insurer is presumed to 
know the usages and ordinary incidents of every risk he*insures ; 
and to contract in reference to them, except in so far as 
expressly or impliedly they are excluded, and this is as 
true of a new business as of an old one, because it is presumed 
that if he is not familiar with the details of the business, 
its character and the agencies employed in its prosecution, 
he will make full inquiries in that direction, and acquaint him- 
self with every feature of it requisite to enable him as a prudent 
man to determine whether he will assume it; and if without 
making full inquiry he assumes the risk, he cannot complain be- 
cause in the prosecution of the business hazardous agencies are 
employed, of which he was in fact ignorant.’ In reference to 
such matters he is put upon inquiry, and if he fails to make it, or 
if he contents himself with a partial and insufficient inquiry, he 
cannot — except in those instances where a failure to disclose the 
facts amounts to a fraudulent concealment on the part of the 
assured — avoid liability upon the ground that, without any knowl- 
edge of the fact upon his part, prohibited articles were kept, or 
prohibited agencies employed in the business, provided such 
articles or agencies are fairly used as an element in the business. 
This principle is well illustrated by an English case,* in which 
the defendant issued a policy upon a fort in the East Indies, in- 
suring it against capture for one year. In an action upon the 
policy payment was resisted upon the ground that the plaintiff 
had not fully informed him of the weakness of the fort, and the 


1 Citizens’ Ins. Co. v. McLaughiin, 49 = 2 Franklin F. Ins. Co. v. Updegraff, 43 
Penn. St. 485; Archer v. Merchants’ Ins. Penn. St. 350. 
Co., 48 Mo. 434; Whitmarsh v. Conway  * Browning v. Home Ins. Co., 71 N. Y. 
F. Ins. Co., 16 Gray (Mass.), 359; Peoria 508. 
F. & M. Ins. Co. v. Hall, 12 Mich. 202; * Carter v. Boehm, 3 Burr. 1905. See 
Phenix Ins. Co, v. Taylor, 5 Minn. 492,and also, adopting a similar rule, Browning v. 
a large line of cases too numerous for ci- Home Ins. Co., 71 N. Y. 503. 
tation here. 
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dangers to which it was subjected. It appeared that no questions 
were asked in reference to the fort or its dangers. Lord Mansfield, 
in passing upon this question, said: “If the objection that he was 
not told is sufficient to vacate the policy, he took the premium 
knowing the policy to be void. in order to gain if the alternative 
turned out one way, and to make no satisfaction if it turned out 
the other. He drew the governor into a false confidence that if 
the worst should happen, he had provided against total ruin, 
knowing at the same time that the indemnity to which he trusted 
was void. There was not a word said to him of the affairs of 
India, or the state of the war there, or the condition of Fort Marl- 
borough. If he thought that omission an objection at the time, 
he ought not to have signed the policy with a secret reserve in 
his own mind to make it void. If he dispensed with the infor- 
mation and did not think this silence an objection then, he cannot 
take it up now, after the event.”” But, as previously intimated, 
this rule does not apply except in cases where the insurer is fairly 
put upon inquiry. The effect of the usages of a risk, upon the 
language of a policy, and the qualifying force thereof, is illustrated 
in a class of cases where such usages have been permitted to control 
in determining whether the words * contained in” used in describ- 
ing the location of the property at risk, are to be treated as words 
of limitation or description. Thus, in an Iowa case! the policy 
covered a “ phaeton” described as “ contained in” a certain frame 
barn. The phaeton was destroyed by fire while it was at a carriage 
shop for repairs. The court held that the phaeton was at risk at 
the time of the loss, because although the words * contained in” 
are ordinarily words of limitation and amount to a warranty that 
“ the carriage would continue to be kept in the barn, they mean 
only, that the barn described was their place of deposit when not 
absent therefrom, for temporary purposes incident to the ordinary 
uses and enjoyment of the property.” This rule was carried 
still further in a recent case in Rhode Island.? In that case the 
policy covered a quantity of household furniture described in 
the policy as contained in “ house No.— McMillen Street, Provi- 
dence, R. I.’ The furniture was removed from the house de- 
scribed to another house on a different street in the same city, 
where, during the life of the policy, it was destroyed by fire. 


1 McClure v. Girard Fire § Marine Ins. * Lyons vy. Providence Washington Ins. 
Co., 48 Iowa, 349. Co., to appear in 13 R. I. not yet published. 
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The court held that the company was liable for the loss, because, 
in determining the intention of the parties as to the effect of the 
words “contained in” regard must be had to the nature of the 
property insured, and the owner’s use of it in the ordinary way, 
and for the purposes, for which such property is ordinarily held 
and used.! In neither of the cases were there any other words 
than “ contained in” that operated to limit the insurer’s liability 
to a loss occurring while the property was in the buildings de- 
scribed, and the doctrine is put upon the ground that, if the 
insurer did not intend to be bound by the ordinary uses and 
incidents of the risk, he should have so provided in express terms 
in the policy. Whatever may be said as to the accuracy of the 
doctrine in the “ phaeton” case? or that relating to * agricultural 
implements” *® it seems to us that the doctrine of the Rhode 
Island case is clearly erroneous and not sustainable, unless there 
is a clearly defined usage among the citizens of Rhode Island to 
remove their families and furniture at frequent and constantly 
recurring periods, so that the insurer was bound to know that 
the furniture insured, in accordance with such usage would not 
remain for five years —the duration of the policy —in the building 
described, and that this usage was so fixed, so general, ancient 
and notorious that the court could take judicial notice of it; upon 
no other ground can this case be brought within the rule adopted 
in the cases cited supra, upon the latter of which the court relied. 
In those cases, in the ordinary uses of the property for the pur- 
poses for which it was designed, and in which it was employed, 
the insurer was bound to know that the property would occasion- 
ally be absent from its place of deposit; but ‘* household furniture” 
is not in its nature ambulatory, and, except where it has acquired 
such a character by usage, is there anything connected with its 
nature or use in the ordinary purposes to which it is devoted 
which can be said to operate as a notice to the insurer that it 
would not remain in the building described during the whole life 
of the policy. From the line of reasoning pursued by the court 
to sustain their decision, we are led to believe that they relied 
wholly upon the “ nature and uses” of the property in question, 
and in that view, I think the common experience of mankind 

1 See Holbrook v. The St. Paul Fire § 3 Holbrook v. St. Paul F. § M. Ins. Co., 
Marine Ins. Co., 25 Minn. 229. ante. 


2 McClure vy. Girard F. § M. Ins. Co., 
ante. 
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demonstrates the fallacy of their doctrine. It seems to us that 
the rule and limitations thereon, as to the effect of usage upon the 
place of risk is well expressed in Younger v. Royal Assurance Co., 
1 Burr. 341, and that when the courts attempt to go beyond 
the rule there adopted they involve themselves in absurdities 
and establish rules that they will eventually be compelled to 
recede from. As the doctrine that in so far as the usages 
of a risk conflict with the printed conditions of the policy, such 
conditions are waived, is predicated upon the presumption that 
the insurer knew of such usages and was satisfied to take the 
risk subject thereto, most of our courts, following the rule to 
its logical sequence, have gone still further, and hold that 
where the insurer or his agent, issuing the policy, or having 
authority to act for him in taking the risk, knew the 
actual condition of the risk at the time when it was taken, and 
the purposes and uses to which it was devoted, and had no rea- 
sonable ground for supposing that any change in those respects 
would be made, he is treated as waiving the conditions of the 
policy in so far as he has knowledge of a conflict between them 
and the risk, and that too, although such conflict results from a 
condition of the risk that is unusual and not a necessary incident 
thereof. This rule is well illustrated by a Michigan case? in 
which the policy contained a provision that if at any time during 
the continuance of the policy the insured property —a dwelling- 
house—should become vacant or unoccupied, the insurer should 
be absolved from liability. At the time when the policy was 
issued, the building covered by the policy was vacant, and 
the insurer knew the fact. The court held that this provision of 
the policy did not apply to the property insured, and that the 
fact that after the policy was issued the building was occupied 
for a time, and was afterwards during the life of the policy again 
left vacant and unoccupied, and was so when the loss occurred, 
did not change the relation of the parties. In other words, and 
in effect, that where, at the time the policy is issued, the insurer 
knows that the condition of the property insured is such that if 
effect is to be given to all the provisions of the policy, it will be 

1 Aurora F. Ins. Co. v. Kranich, 36 application, was held to avoid the policy, 
Mich. 289. See, however, Franklin Fire although the agent of the company who 
Ins. Co., 40 N. J. L. 568, where the fact made out the application knew the facts. 


that the property was occupied differently It is proper to say, however, that Dixon, 
from what it was described to be in the Clement and Lilly, J.J., dissented. 
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inoperative, the insurer — in the absence of express stipulations 
then written in the policy, to the contrary — is treated as waiving 
such provisions; and this waiver extends through the life of the 
policy. In a Virginia case! a similar doctrine was held under 
similar provisions in the policy, although the case may perhaps be 
regarded as a stronger one from the fact that the provision was, if 
the premises should be “left vacant for more than twenty days” 
the policy should be void. The premises were vacant when the 
policy was issued, as the insurer knew, and were vacant for more 
than twenty days thereafter, and when the loss occurred. The 
court held that the insurer, by delivering the policy with knowl- 
edge of circumstances indicating a breach of any of the conditions, 
must to that extent be treated as waiving such conditions, and 
consequently that liability attaches, although there is nothing in 
the written portion of the policy that can be construed into a 
license to use the risk contrary to the conditions. In such cases 
the doctrine of estoppel is brought in to aid the assured, and the 
insurer who took the risk, knowing its real condition when the 
policy was issued, and that if certain conditions in the policy were 
to be given effect to, the insurance would be inoperative, is es- 
topped from setting up a breach thereof, to defeat his liability.? 
As the business of insurance companies is almost universally 
transacted through agents, it follows, as a matter of course, that 
the companies are chargeable with their agents’ knowledge of the 
risk, when he has either real or apparent authority to bind them 
by his acts ; and the rule is, that if the agent taking a risk is aware 
of the facts relating thereto, his knowledge is imputable to the com- 
pany, and it is estopped thereby, in a case where an estoppel applies, 
as effectually as though the facts had been known by its officers.* 
The cases upon this point are numerous, and relate to every con- 
dition in the contract. Thus, where the agent knew, when the 


1 Georgia Home Ins. Co. v. Kinnear, 28 
Gratt. (Va.) 88. 

2 The cases upon this point are numer- 
ous: Roberts v. Continental Ins. Co., 41 
Ind. 821; Sherman vy. Madison Ins. Co., 
89 Wis. 104; Continental Ins. Co. y. Ka- 
sey, 25 Gratt. (Va.) 268; Campbell v. Mer- 
chants’ Ins. Co., 40 N. H. 338; Witherell 
v. Maine Ins. Co., 49 Me. 200; Afershon 
v. National Ins. Co., 84 Iowa, 87; An- 
des Ins. Co. v. Shipman, 77 Ill. 189; 


James River Ins. Co. vy. Merritt, 49 Ala. 
887; Van Schoick v. Niagara Fire Ins. Co., 
63 N. Y. 534; Mobile Fire Department Ins. 
Co. v. Miller, 58 Ga. 520; Williamsburgh 
City Fire Ins. Co. v. Cary, 83 Il. 433; 
Insurance Co. v. Wolff, 95 U. S. 326; 
Gans v. St. Paul Fire Ins. Co., 48 Wis. 
108; State v. tna F. & M. Ins. Co., 10 
W. Va. 546. 

8 Atlantic Ins. Co. v. Wright, 22 Ill. 462; 
American Ins. Co. v. McLanathan, 11 Kan. 
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policy was issued, that the assured keeps certain prohibited articles,} 
as gunpowder, wines,® benzine and paints,‘ or uses certain pro- 
hibited instrumentalities upon the premises, as a steam-boiler® or 
a planing-machine,® or that the premises are used for distilling 
whiskey,’ or as a dwelling, saloon, and grocery,® although con- 
trary to the condition of the policy, yet to the extent of such 
ageut’s knowledge of the real state and condition of the risk such 
conditions are treated as having impliedly been waived. The 
general rule may fairly be stated thus: where the agent effecting 
the insurance knows the situation and condition of the risk, or its 
incidents or uses, or the existence of conditions, uses, or incidents 
that conflict with the condition of the policy, and fails to provide 
therefor, the company cannot set up such matters in avoidance of 
the policy ;?° and this applies to all matters, such as the title to or 
incumbrances upon the property," the value thereof, the exist- 
ence of other insurance,’ and every and any matter that it would 
have been the duty of the insurer to have provided for in the 


533; Southern, §c. Ins. Co. v. Lewis, 42 Ga. 
587; Franklin v. Atlantic Ins. Co., 42 Mo. 
456; McBride v. Republic Ins. Co.,3 Wis. 
562; Rowley v. Empire Ins. Co., 36 N. Y. 
650; Bartholomew v. Merchants’ Ins. Co., 43 
Mo. 148; Campbell v. Merchants’, §c. Ins. 

‘o., 87 N. H. 35; Peoria, gc. Ins. Co. v. 
Hall, 12 Mich. 202; Roth v. City F. Ins. Co., 
6 McLean (U.S.),824; Dewees v. Manhattan 
Ins. Co., 85 N. J. L. 866; Columbia Ins. 
Co. v. Cooper, 50 Penn. St. 331; McFar- 
land v. Peabody Ins. Co., 6 W. Va. 425; 
McFee vy. So. Carolina Ins. Co., 2 McCord 
(S.C.), 503. 

1 Peoria, &c., Ins. Co. v. Hall, 12 Mich. 
202; Phenix Ins. Co. v. Lawrence, 4 Met. 
(Ky.) 9. 

2 Peoria, §c. Ins. Co. v. Hall, ante. 

8 Rathbone v. City F’. Ins. Co., 31 Conn. 
193. 

* McFarland vy. Peabody Ins. Co., 6 W. 
Va. 425. 

5 Campbell vy. Merchants’ Ins. Co., 87 
N. H. 36. 

6 James River Ins. Co. v. Merritt, 47 
Ala. 387. 

7 People’s Ins. Co. v. Spencer, 58 Penn. 
St. 353. 

8 Maher v. Hibernia Ins. Co., 67 N. Y. 


9 Winans vy. Allemania Ins. Co., 88 Wis. 
842; Peoria F. & M. Ins. Co. v. Hall, 12 
Mich. 202. 

10 Michigan State Ins. Co. v. Lewis, 30 
Mich. 41; Moliere v. Penn. Ins. Co., 5 Rawle 
(Penn.), 342; Howard F. Ins. Co. v. Brun- 
ner, 23 Penn. St. 50; Ayres v. Home Ins. 
Co., 21 Iowa, 185; Reaper City Ins. Co. v. 
Jones, 62 Ill. 458. In Cumberland Valley 
Ins. Co. v. Schell, 29 Penn. St. 31, the agent 
of the insurer filled out the application, 
but omitted to state in the application the 
existence of anoven and bakery upon the 
premises, of the existence of which he 
knew and which was material to the risk. 
Held that the insurer could not set up the 
failure of the assured to state those facts 
in the application, to defeat its liability. 

11 Ames v. N. Y. Union Ins. Co., 14 N.Y. 
253; Columbia Ins. Co. vy. Cooper, 50 Penn. 
St. 331. 

12 Owens v. Holland Purchase Ins. Co., 
56 N. Y. 565. 

13 Rowley v. Empire F. Ins. Co., 36 N.Y. 
550; Horwitz v. Equitable Ins. Co., 40 Mo. 
657; Whitwell v. Putnam F. Ins. Co., 6 
Lans. (N. Y.) 166; National Ins. Co. v. 
Crane, 16 Md. 260; Webster v. Phenix Ins. 
Co.,36 Wis. 67; Hadley vy. N. H. F. Ins, 
Vo., 65 N. H. 110. 
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policy, if the matters known to the agent had in fact been known 
by him} 

The principle that an insurer who contracts with full knowl- 
edge of facts that constitute a breach of the conditions of the 
policy is estopped from asserting them to defeat his liability 
thereon, is not peculiar to this class of contracts, but is general 
in its application, and is founded upon the rules of fair dealing 
and sound morality, and is in consonance with the requirements 
of the most healthful public policy.2 It would be a gross fraud 
upon that large class of the community who depend so largely 
upon insurance for protection against loss from the casualties of 
fire, if an insurer could be permitted to receive a premium for 
issuing a policy on which he did not intend to be liable, 
in case of loss It is the duty of the insurer under such 
circumstances to so frame the policy as to be operative in 


view of the circumstances in relation to the risk known 


to him; and, failing to do so, the courts, acting upon the 
presumption that he intended to deal honestly, will treat him as 
having waived the conditions of the policy, so far as they oper- 


ate to defeat liability in view of the facts known to him at the 
time it was made.* And in all cases the knowledge of the agent 
is imputable to the principal, if within the scope of either 
his real or apparent authority.6 The effect to be given to the 
agent’s knowledge is of course to be measured by his real or ap- 
parent authority, and the question as to whether he had authority 
in a given case is to be determined by the jury.® If he is au- 
thorized to cancel a policy because of a breach of any condition 
thereof, he has authority to waive the breach ;7 so if he is author- 
ized to pass upon a risk without submitting it to the company, or 
if he is authorized to examine or survey the risk for it, his knowl- 


1 Gillette v. Pawtucket, &c. Ins. Co., 8 
R. I. 282; Jackson v. Etna Ins. Co., 16 B. 
Mon. (Ky.) 242. 

2 Mershon v. National Ins. Co., 34 Towa, 
87. 
8 Christiancy, J., in Peoria M. & F. Ins. 
Co. v. Hall, 12 Mich. 202. 

4 Jackson v. A2tna Ins. Co., ante; Peoria 
M. & F. Ins. Co. v. Hall, ante; Cooley, J., 
in tna Ins. Co. v. Olmstead, 21 Mich. 
246, expresses the doctrine thus: “ Such 
a fraud the law will not permit to be con- 
summated, but on the contrary will hold 
that when they delivered the policy, it 


was with the intention that it should take 
effect, and that the insured should have 
the benefit from it for which he paid, and 
if there was any error or ambiguity in the 
application which their agent prepared, 
they must be held to have waived it.” 

5 Owens v. Holland Purchase Ins. Co., 
supra ; Witherell v. Maine Ins. Co., 49 Me. 
200. 
6 Carrugi v. Atlantic Ins. Co., 40 Ga. 
135; Miller v. Phenix Ins. Co., 27 Iowa, 
203. 
7 Viele v. Germania Ins. Co., 26 Towa, 9. 
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edge is imputable to the company;! and if, as is generally the 
case, especially with stock companies, he is allowed to act for 
the company in accepting the risk and issuing a policy, in the 
absence of express limitations of his authority which are brought 
home to the knowledge of the assured, or which as a prudent 
man he ought to have known, he is thereby clothed with appar- 
ent authority to bind the company in reference to any condition 
of the contract whether precedent or subsequent.2 As to the 
effect of the knowledge of the agent, and his authority to waive 
a condition of the policy, the cases are quite numerous sustaining 
the proposition just stated. In a Connecticut case* a policy was 
issued upon a quantity of cider stored in a certain building de- 
scribed in the policy. The policy prohibited any increase of risk 
whatever, within the control of the assured, whether as to occu- 
pancy or otherwise, and prohibited ‘the keeping or storing of 
spirituous liquors upon the premises without the consent of the 
company. In fact, at the time when the insurance was effected, 
there were about twenty-five barrels of native wine stored in the 
same building, which fact was known to the agent of the insur- 
ers when he effected the insurance. A loss having occurred 


upon the policy, the insurers sought to avoid their liability by set- 
ting up a breach of one of the conditions of the policy, by keeping 


the wine, as stated, without their consent. But the court held 
that if the agent had full knowledge that the wine was stored 
there, and had possession of the policy, and an opportunity to 
indorse consent thereon and failed to do so, the company was 
estopped from setting up his laches in that respect, in defence. 
In a New Hampshire case * the rules of the company forbade the 
issue of policies upon premises containing a steam-boiler. The 
defendant's agent, knowing that there was a steam-boiler upon the 
plaintiff's premises, wrote an application for insurance thereon, 
in which he omitted to state the fact. The court held that the 


knowledge of the agent was the 


1 Ayres v. Hartford Ins. Co., 17 Iowa, 
176; Plumb v. Cattaraugus Ins. Co., 18 
N. Y. 392. 

2 E£astern R. R. Co. v. Relief F. Ins. Co., 
105 Mass. 570; Imperial F. Ins. Co. v. 
Murray, 73 Penn. St. 13; McBride v. Re- 
public Ins, Co., 30 Wis. 562; Lycoming Ins. 
Co. vy. Dunmore, 75 Ill. 14; Underwood v. 
Farmers’, §c. Ins. Co., 57 N. ¥. 600; Home 


knowledge of the company, and 


Ins. Co. v. Cohen, 20 Gratt. (Va.) 812; 
Manhattan Ins. Co. v. Stein, 5 Bush (Ky.), 
652; Franklin F’. Ins. Co. v. Coates, 14 Md. 
485; Hibernian Ins. Co. vy. O’ Connor, 29 
Mich. 241. 

8 Rathbone v. City F. Ins. Co., 31 Conn. 
193. 

* Camptell Merchants’, §c. Ins. Co., 87 
N. H. 35. 
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that the plaintiff was not to be affected by its rules unless actual 
notice thereof to him was shown, and that by the act of its agent 
the company was estopped from setting up such matters in de- 
fence! In a New York case? the defendant’s agent through 
whom the policy was obtained, knowing that the lower story of 
the building was occupied as a grocery, described it as being 
occupied as a dwelling-house, omitting all mention of the grocery. 
The policy was issued, containing a clause that the building was 
used as a dwelling-house. The plaintiff, doubting the validity of 
the policy, called the agent’s attention thereto, and was told by him, 
as he was also afterwards told by the defendant’s general agent, 
that the policy properly described the building. A loss having 
occurred, the defendants set up the misdescription as a defence. 
The court held that the defence was not available. In an IIli- 
nois case the true facts relative to the risk were told to the de- 
fendant’s agent by the assured, and some of them, which were of 
such a nature that their concealment would avoid the policy, he 
omitted to state in the application. The court held that such 
omission by the agent, whether accidental or by design, could 
not defeat a recovery for.a loss The same doctrine is held in 
England. In a comparatively recent case® a person representing 
himself as an insurance agent, and who in fact was a solicitor for 
risks for several companies, but who simply forwarded the ap- 
plication, received and delivered the policies, and received the 
premium therefor, for which each company paid him a commis- 


1 See James River Ins. Co. v. Merritt,47  — ® Lycoming F. Ins. Co. v. Jackson, 83 Ill. 
Ala. 387, where, before the policy was 302 


issued, the insurer’s agent examined the 
risk —a steam saw-mill. There was a 
planing-machine upon the same floor with 
the machinery of the saw-mill, plainly 
visible, and only about twenty feet from 
the machinery, and attached to it by belt- 
ing, which the agent ought to have seen, 
if he did not. After examining the risk, 
the agent wrote the application; and the 
court held that under this state of facts 
the insurer was estopped from setting up 
the existence and use of the planing-ma- 
chine to defeat his liability for the loss. 
McFarland v. Peabody Ins. Co.,6 W. Va. 


625. 
2 Maher v. Hibernia Ins. Co., 67 N. Y. 
283. ; 


* It is not necessary to give further il- 
lustrations of this rule. It is generally 
adopted by the courts, and is applied to 
all classes of insurance. Home, &c. Ins. Co. 
v. Lewis, 48 Tex. 622; McCall v. Phenix, 
&c. Life Ins. Co.,9 W. Va. 237; Van Schoick 
v. Niagara F’. Ins. Co., 68 N. ¥.484; Whit- 
hed vy. Germania F. Ins. Co., 13 Hun (N. 
Y. Supreme Ct.), 191; Mobile Fire Dept. 
Ins. Co. v. Miller, 58 Ga.420; Williamsburgh 
F. Ins. Co. v. Cary, 83 Ill. 453; Stolle v. 
Etna F. Ins. Co., 10 W. Va. 546; Gans v. 
St. Paul's, &c. Ins. Co., 43 Wis. 108; Man- 
hattan F’. Ins. Co. v. Weill, 28 Gratt. ( Va.) 
389; Murphy v. Southern Life Ins. Co., 59 
Tenn. 440. 

5 In Re Universal, §c. Ins. Co.,L. R. 19 
Eq. 485. 
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sion, effected an insurance upon certain premises in the defendant 
company. He inspected the buildings, had free access to all parts 
thereof, and communicated the result of his examination to the 
insurer, The policy described the buildings as built of brick, 
and slated. In fact, one of the buildings was not slated, but 
the roof was covered with tar and felt when the insurance was 
effected. The insurer claimed that the agent was the agent of 
the assured, and that the policy was void because of this misde- 
scription of the risk; but the court held that the agent was the 
agent of the insurer, and that the company was estopped from 
taking advantage of the misdescription, because it was a misde- 
scription by their own agent. Even in cases where there is an 
application in writing, and the statements of the assured amount 
to a warranty as to the state or condition of the risk, if the 
agent of the company at the time tlie risk was taken knew its 
actual condition, in so far as the agent knew the falsity of the 
warranty, the insurer cannot avail himself thereof in defence, 
because if the insurer from any source had knowledge of the 
facts, or if he ought to have had, the parties are regarded as pari 
passu, and the contract is obligatory,’ and a warranty cannot be 
held to cover matters which the other party knows do not and 
cannot exist.2~ When the insurer knows the character, nature, 
and situation of the risk before he takes it, he cannot complain 
that the assured has not told him what he already knew, or that he 
has made statements that the insurer knew to be false. In such 
a case he has not been misled.* Therefore, although there is an 
application in writing, and the assured has misdescribed the risk 
in material matters, if, instead of relying upon the statements of 
the assured, the insurer sends an agent to examine the risk, and 
he has free and full opportunity to ascertain its real condition, 
the insurer is estopped from setting up a misdescription of the 
risk by the assured, or even a misrepresentation thereof or a con- 
cealment of important facts, in reference to any matter open to 


1 Gerhauser v. North British F. Ins. Co., 
7 Nev. 78; Elliott v. Hamilton Ins, Co., 13 
Gray (Mass.), 139; Phenix Ins. Co. v. 
Lawrence, 4 Met. (Ky.) 9; Roth v. City F. 
Ins. Co.,6 McLean (U.8.), 824; Guardian 
Life Ins. Co. v. Hogan, 80 Ill. 85; Roberts 
y. Continental Ins. Co., 41 Wis. 321. 

2 Patten v. Merchants’ Ins. Co., 40 N. H. 
375. 


8 McFee v. S. C. Ins. Co., 2 McCord 
(S. C.), 603. In this case the voyage was 
illegal, and the defendant knew it when 
the policy was made; the court held that 
in view of that fact he could not be heard 
to say that the voyage was illegal; in 
other words, that he was estopped from 
setting up the illegal character of the voy- 
age to defeat his liability. 


XUM 
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observation, or which the agent ought to have seen, or might 
have ascertained upon reasonable inquiry. In such a case he is 
justly presumed to rely upon the knowledge acquired by the 
agent, rather than on the statements of the assured! In a Vir- 
ginia case? where this question was ably considered, Staples, J., 
said : — 

“ By the express terms of the policy the description of the property 
therein contained is made an express warranty. And the doctrine is well 
understood that a warranty is in the nature of a condition precedent. It 
is a matter of no sort of importance whether in such a case the matter be 
material or immaterial; it must be literally performed. This is the general 
rule. Circumstances, however, sometimes occur to prevent its application. 
For example, if the company, not relying upon the statements of the in- 
sured, sends its own agent to examine the property, and thereupon issues 
the policy, upon the faith of his representations, it would seem to be clear 
that the insured would not be responsible for a misdescription of the prop- 
erty, however material, though inserted in the policy and constituting a 
warranty, unless, indeed, there was a withholding of information by the 
insured incompatible with the obligation of good faith and fair dealing.” * 


In order to charge an insurance company with the acts of an 
agent, the burden rests upon the assured to establish his author- 
ity in respect of a particular matter; and this may be done either 
by proving that he had express or apparent authority to that 
end; and the question is not wholly one of fact, but may be said 
to be a mixed question of law and fact, and if such authority is 
found by a jury upon insufficient evidence, the verdict will be 
set aside. This was well illustrated, so far as relates to condi- 
tions subsequent, in a Massachusetts case.t In that case it was 
shown that the agent received applications for insurance, took 
visks, settled rates of premium, and issued policies, and from 
these facts the jury found that he had authority to waive proofs 
of loss; but the court held that the verdict could not be sustained, 
and that, in order to warrant it, the plaintiff was bound to have 
gone a step further, and show either that he was in fact or by 
practice a general agent of the company, or that he had author- 


1 Michael v. Mutual Ins. Co. of Nashville, Penn. St. 31; Smith v. F. Ins. Co., 25 id. 
10 La. An. 737; Benedict v. Ocean Ins. Uo., 320; Cone v. Niagara F. Ins. Co.,60 N. Y. 
1 Daly (N. Y. C. P.), 8. 619. 

2 Continental Ins. Co. v. Kasey, 25Gratt. 4 Sohnes v. Ins. Co. of N. America, 121 
(Va.) 268. Mass. 4388. 

3 Cumberland, §ce. Ins. Co. v. Schell, 29 

VOL. Il. — 53 
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ity to transact all their business at the place in question. In 
other words, the court in effect held that the plaintiff should 
have established authority in fact, or apparent authority such as 
would justify a stranger in dealing with him as their general 
agent, and that proof merely establishing a special agency is in- 
sufficient. But while in reference to conditions subsequent 
the rule is as stated, yet so far as the details of the contract and 
a waiver of conditions precedent are concerned it is sufficient for 
the assured to show that the agent claimed to have authority to 
act for the company, and did so act in procuring the policy ; for 
when a person is authorized to make a contract for another, he is 
impliedly clothed with power to do any act necessary to give it 
validity, and authority to fill applications and fix rates of pre- 
mium is sufficient to charge the company with the agent’s knowl- 
edge of the risk and to support a waiver of conditions precedent. 
If an agent is permitted to receive premiums and remit them to the 
company, he is authorized to do so,? and the company is bound by 
his acts in reference thereto, because within the scope of his ap- 
parent, even though in excess of his real, authority, or in disobe- 
dience to private instructions. The question is not necessarily 
what authority he has in fact, but, what has the company held 
him out as authorized to do? that is, what has it permitted him 
to do? and the extent of his authority may fairly be measured 
thereby.* A secret limitation of an agent’s authority does not 
prevent third persons dealing with him so as to bind the com- 
pany to the full extent of his apparent authority. If the principal 
desires to impose limitations that qualify the agent’s apparent 
authority, he must see to it that every person who deals with the 
agent has notice of such limitations; otherwise he is bound 
by acts done by the agent within the scope thereof, although in 
violation of his orders, or in excess of the authority actually con- 


1 In Bush v. Westchester F’. Ins. Co., 63 


N. Y. 531, the court say: “It cannot be 
held that the authority of an agent to re- 
ceive proposals for insurance and coun- 
tersign and deliver policies extends to ad- 
justing losses or waiving the stipulated 
proofs of loss, and binding the company 
to pay without them. Neither can it be 
held that the mere fact that such an agent, 
assuming in a particular case to do those 
acts, establishes his authority.” 

2 Perkins v. Washington Ins. Co., 4 Cow. 


(N. Y.) 645; s. ep. Fay vy. Richmond, 43 
Vt. 25; Marshall v. Columbian Ins. Co., 27 
N. H. 157; Coolidge v. Charter Oak Life 
Ins. Co., 2 Western Ins. Rev. 90. 

8 Perkins vy. Washington Ins. Co., supra. 

4 Bush v. Westchester F. Ins. Co., 63 
N. Y. 581; Nicoll v. American Ins. Co., 8 
W. & M. (U. 8S.) 529; Viele v. Germania 
F. Ins. Co., 26 lowa, 9; Newman v. Spring- 
Jield F. & M. Ins. Co , 17 Minn. 123. 

5 Commercial, &c. Ins. “o. v. Union 
tual Ins. Co., 19 How. (U. 8.) 818. 
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ferred upon him. Thus, where an agent was apparently a gen- 
eral agent, it has been held that his acts were binding upon the 
company, although he changed the printed contract, and erased 
conditions therein,? or added provisions or exceptions thereto,’ or 
where he issued a policy upon property upon which he had been 
forbidden to issue them,‘ or outside his jurisdiction,’ and indeed 
in all cases where the principal has clothed his agent with appar- 
ent authority, he is bound by his acts within the scope thereof, 
whatever limitations he may in fact have imposed upon him in 
respect thereto.® 

In some cases the insurer inserts a provision in the policy, that 
the agent, in filling up the application, shall be the agent of the 
assured; and it has been held by some of the courts that this pro- 
vision is obligatory upon the assured, and that in such cases the 
fact that the agent knows the real condition of the risk, or is truly 
informed in reference thereto by the assured, will render the 
policy inoperative if such agent, either through accident or design, 
misdescribes the risk, or gives untrue replies to inquiries.’ But 
this doctrine seems to us to be inequitable and not founded upon 
any well-recognized principle. In all such cases the application 
precedes the policy, and the assured cannot be presumed to know 
what its conditions are ; and to hold that such a stipulation — un- 
known to the assured, and when he had a right to rely upon it 
that the agent was acting for the insurer, and, knowing the facts, 
knew how to state them and what was material to be stated, — can 
be regarded as operative to make the agent of the insurer the 
agent of the assured as to those matters, so as to charge the assured 
with the laches or fraud of the agent, would not only enable the 
insurer to perpetrate gross frauds upon its patrons, but also to 


1 Beebe v. Hartford Ins. Co., 25 Conn. 


Co., 5 Hun (N. Y.), 9. In Hartford Ins. Co. 
61; Dayton Ins. Co. v. Kelly, 24 Ohio St. 
345. 


v. Farrish, 73 Ill. 166, the insurer offered 
to prove that the agent had authority 
only to take a limited amount of risks in 
one locality, and that the limitation had 
been reached before the policy upon 
which this action was brought. But the 
court held that the evidence was not ad- 


2 Dayton Ins. Co. v. Kelly, supra. 

3 Gloucester Mfg. Co. v. Howard Ins. Co., 
5 Gray (Mass.), 497. 

4 Citizens’ Mutual F. Ins. Co. v. Sartwelt, 
8 Allen (Mass.), 217. 


5 Li v. North American Ins. Co., 
23 Wend. (N. Y.) 18; ima Ins. Co. v. 
Maguire, 51 Ill. 342. 

6 Lungstrass v. German Ins. Co., 57 
Mo. 107; Imperial F. Ins. Co. v. Murray, 
78 Penn. St. 13; Hough v. City F. Ins. Co., 
29 Conn. 16; Hotchkiss v. Germania F. Ins. 


missible unless the insurer went further, 
and showed that the plaintiff before the 
policy was issued had notice of this limita- 
tion upon his authority. 

7 Rohrback v. Germania Ins. Co., 62 
N. Y. 47. 


2 WAIVER AND ESTOPPEL. 

saddle them with burdens which they could not have anticipated, 
and deprive them of the benefit of all legal presumptions as to 
the apparent power of agents, and in our judgment is so far op- 
posed to sound rules of public policy as to be inoperative and 
void upon that ground alone. To hold that a person dealing with 
another through an agent whom such other person has selected 
as fit to represent him, shall, in so far as such agent shall have an 
opportunity to be guilty of laches or fraud, be regarded as the real 
principal, and that, too, when the contract is unilateral, and with- 
out any notice of any such condition until the contract has been 
reduced to writing and delivered to him, and when he has no oppor- 
tunity to ascertain whether the agent has fairly and truly stated the 
facts as he received them from him, would open the door to the 
perpetration of the grossest frauds upon the large class of people 
who deal with insurers, and seek protection at their hands, and 
should not be tolerated; and the weight of authority is opposed 
thereto. In a New York case ! where the by-laws of the company 
made the person surveying the risk the agent of the assured, the 
agent of the insurer made out the application. There was a 
mortgage upon the property, of which the agent had notice, but 
he omitted to state the fact in the application, and upon that 
ground the insurer sought to escape liability. Crippen, J., in 
passing upon this question, said :— 

“It is true the by-laws of the company make the person taking the 
survey the agent of the applicant; nevertheless he is still the agent of the 
company. He is not divested of his office by being deemed also the agent 
of the person making the application. I have always regarded this clause 
in the by-laws of these companies as a device resorted to by them for the 
purpose of shunning great responsibility. . . . The public knows nothing 
of their by-laws or the instructions under which they transact their busi- 
ness. . . . He made out the application and prepared the necessary papers 
to effect insurance ; and it would, in my opinion, be little less than legalized 
robbery to allow these insurance companies to escape from liability upon 
the merest technicality possible, and that, too, when created by their own 


by-laws, which remain a sealed book to ninety-nine out of every hundred 
persons insured,” 


In an Illinois case,? where the policy contained a provision that 


1 Masters vy. Madison Ins. Co., 12 Barb. Miss. 479, where the court held that a 


(N. Y.) 624. company cannot by any statement printed 
2 Commercial Ins. Co. v. Ives, 56 Tl. 402. on the policy, convert their agent into a 
See also Planters’ Ins. Co. y. Myers, 55 were agent of the assured. 
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the agent of the insurer, in making out the application, should be 
regarded as the agent of the assured, the court pertinently said: 
“The words have no magic power residing in them capable to 
transmute the real into the unreal, nor had they power to make 
the agent of the company the agent of the insured.” In a later 
New York case,’ the doctrine of the case* previously referred to 
as giving effect to such a provision in the policy was practically 
overruled, and it was held that notwithstanding such a provision 
in the policy, if an application was signed in blank by the assured, 
and he gave the agent correct information in reference to material 
matters, and the agent through carelessness, mistake, or inadver- 
tence, wrote false answers therein, the application, to that extent, 
did not amount to a warranty binding upon the plaintiff, so as 
to defeat a recovery, especially when it was the agent’s duty 
to fill up the application. In a Pennsylvania case* the policy 
contained a provision that “if any agent in the transaction of 
their business shall assume to violate these conditions, such vio- 
lation shall be construed to be the act of the insured, and shall 
render the policy void.” The application required the assured to 
state what incumbrances existed upon the property, and he stated 
“none.” The application was made a part of the policy. In 
fact, there were judgments against the real estate that operated 
as liens and incumbrances thereon, and the defendant insisted 
that this was a breach of the warranty against incumbrances and 
avoided the policy. But the court held that it was competent 
for the assured to show that the agent of the insurer filled up the 
application, and was informed about these liens before the con- 
tract was made, and in filling up the application, with full knowl- 
edge of the facts, wrote “ none,” and that these facts estopped the 
defendant from setting up the existence of such liens in avoid- 
ance of the policy. 

It will be seen, from the illustrations given, that the courts have 
found a consistent and reasonable method by which to meet and 
evade the numerous devices employed by insurance companies 
to escape liability under their contracts. It has sometimes 
been urged that the rules generally adopted by the courts in 

1 See also Ins. Co. v. Wilkinson, 13 Wall. 2 Spraque v. Holland Purchase Ins. Co., 
(U. S.) 222, where the same rule was 69N. Y. 128. 
adopted ; also Eclectic Ins. Co. v. Fahren- 3 Rohrback v. Germania Ins. Co., supra. 


krug, 68 Ill. 463. 4 Columbia Ins. Co. y. Cooper, 50 Penn. 
St. 531. 


784 WAIVER AND ESTOPPEL. 


construing policies, are strained and inconsistent, and not 
in harmony with the principles underlying the construction 
of contracts generally; but it will be observed that this 
is an error, and that the only reason for this view results 
from the fact that the doctrine of waiver and estoppel is applied 
more frequently and readily in this class of cases than in others. 
Generally estoppels are odious, but they are never so in cases 
where the ends of justice and the rights of parties require their - 
application ; and that they are justly applied against a party who 
makes use of such numerous and often unreasonable conditions 
cannot reasonably be denied. But it may be said that insurers 
ought to be permitted to impose the conditions upon which they 
will assume a risk, and that the effect of the rules adopted by the 
courts is practically to deny them this right. But this is a mis- 
take. The courts simply say to them, “If you desire to impose 
conditions upon the assured that are inconsistent with the usages, 
incidents, or nature of the risk, or with your knowledge thereof, 
you must doso in clear and unmistakable terms, so that the as- 
sured shall not be misled or deceived as to the character of your 
contract, or the protection afforded to him thereby. If you are 
so desirous for business and the consequent pecuniary fruits there- 
of, that you dare not expressly state what you attempt to enforce 
by inference and by putting together detached portions of your 
contract, you must not expect favor at our hands, when, by any 
fair rules of construction, we can make your contract obligatory 
and binding ; and to this end we shall invoke the doctrine of waiver 
and estoppel so far as, and whenever it is justly applicable.” 


H. G. Woon. 
Boston, Mass. 


WHO ARE PARTNERS? 


Wuat is partnership? Who are partners inter sese? Who, 
though deeply interested in a common business or adventure with 
others, are not such partners? Who, although without the 
rights of a partner as to his associates in business, is nevertheless 
liable as their partner to their creditors and other third persons ? 
Who may be deeply interested in a joint enterprise with other 
persons, and yet be neither entitled to the rights nor subject to 
the liabilities of a partner with them? All these questions have 
been much discussed in the courts, and there have been many 
and contradictory decisions upon them. 

A partnership is a voluntary contract between two or more 
persons for joining together their money, goods, labor, and skill, 
to carry on business jointly, with an agreement to share pro- 
portionally in the profits and in the losses. It is of the essence 
of a complete partnership that there be an agreement, either 
express or implied, to participate in the loss as well as in the 
profit. When a question of partnership or no partnership arises, 
what the facts may be is a question for a jury; whether they 
prove a partnership is a question of law for the court.! The 
liability of partners to and for each other is based upon the law 
of principal and agent; each partner is the agent of all the 
others, and all their responsibilities grow out of that relation.? 
The most usual test of partnership is whether the party in ques- 
tion participated in the profits; but in Cox v. Hickman® Lord 
Cranworth, after adverting to the test of a participation in the 
profits of the business, thus expresses the rule of law: ‘* The real 
ground of the liability is, that the trade has been carried on by 
persons acting on his behalf.” This view has been approved and 
followed in Kilshaw v. Jukes* and other cases. In the case of 


1 Everett vy. Chapman, 6 Conn. 350; 85; s.c.11 W.R. .681; Parker v. Canfield, 
Beecham v. Dodd, 3 Harr. 485. 87 Conn. 270. 

2 Wheatcroft v. Hickman, 7 Jur. N. 8. 88 H. of L. Cases, 306; s. oc. 8 Jur. 
105; s. c. 8 H. of L. Cases, 268; Jn re wn. 8. 105. 
English § Irish Ch. Ass. Co., 1 Hem. & M. 4 9 Jurist, x. s. 1231. 
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Bullen v. Sharp? the court follows the doctrine laid down in Cox 
v. Hickman? and Kilshaw vy. Jukes3 and overrules the case of 
Waugh v. Carver, in which it was held that a participation in 
the profits of a business does, of itself, by operation of law, con- 
stitute a partnership; “ although,” the court adds, * such par- 
ticipation may be a most important element in determining that 
question.” 5 

It is hardly necessary to say that in order to enter into the 
relation of partnership the party must be sud juris, and compe- 
tent to contract generally. An infant cannot become a partner ; 
but if he should form a connection of that character during his 
minority, and wish to escape the responsibility, he should promptly 
disavow it upon coming of age. In England it is settled law 
that a neglect to disaffirm the partnership contract within a 
reasonable time after the party has attained his majority will 
render him liable as a partner.6 This view has also been taken 
in several of the United States? Other American authorities, 
however, hold that in order to render the party liable he must 
have ratified the contract after attaining his majority, and that 
a mere omission to disaffirm it is not sufficient.6 A married 
woman cannot be a partner, although she may hold shares in an 
unincorporated joint-stock company.2 An alien enemy cannot 
be a partner ;° but whether a war suspends or annuls a partner- 
ship with an alien is an unsettled question, which will not be here 
examined. A lunatic, or other person under legal guardianship, 
not having the power to make a legal contract, cannot, of course, 
enter into that of partnership. A corporation may render itself 
liable to third persons as a partner, but unless specially author- 
ized to do so by its charter, could not probably enter voluntarily 
into that relation with other persons." 


1 12 Jurist, 247. 


2 Supra. 
8 Supra. 


v. Phenix Bank, 4 Seld. 228; New Hamp- 


4 2 H. Black. 235. 

5 See Cheap v. Cramond, 4B. & Ald. 
663. 

6 Holmes v. Blogg, 8 Taunt. 35; Leeds, 
&c. R. Co. v. Fearnley, 4 Exch. 26; North- 
western, &c. R. Co. v. McMichael, 5 Exch. 
114; Dublin, &c. R. Co. v. Black, 8 Exch. 
181. 

1 Richardson v. Boright, 9 Vt. 368; Kline 
v. Bebee, 6 Conn. 494; Scott v. Buchanan, 
11 Humph. 468. 

® Dana vy. Stearns, 3 Cush. 372; Jones 


shire, &c. Ins. Co. vy. Noyes, 82 N. H. 345; 
Stokes v. Brown, 4 Chand. 39; Crabtree v. 
May, 1 B. Mon. 289; Miller v. Simms, 2 
Hill (S. C.), 479. 

9 See Dodgson v. Bell, 5 Exch. 967; 
Ness v. Angas, 3 Exch. 806; In re Keene’s 
Ex’rs, 3 De Gex, M. & G. 272. 

W Griswold v. Waddington, 15 Johns. 
57; s. c. 16 Johns. 438; Woods v. Wilder, 
43 N. Y. 164. 

11 See Catskill Bank y. Gray, 14 Barb. 
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Whether persons interested in any joint enterprise or business 
are partners as between themselves depends upon the terms of 
the agreement which they have made. A partnership inter sese 
must be voluntary, but it is not necessary that the contract be in 
writing or formal articles; it may be formed and proved by parol, 
may be either express or implied. The parties may make any 
stipulations they please as to the details of the business, and the 
division of the profits and losses; but such agreement must be 
construed as a whole in order to decide the question of partner- 
ship or no partnership. In the case of Manhattan, ge. Co. v. 
Sears,! a stipulation that the connection was not to be a partner- 
ship was held sufficient to forbid such a construction, although 
the terms of the contract without that proviso would have 
assuredly constituted the associates partners. Community of 
profits and losses, without more, will constitute a partnership 
inter sese.2 But if the parties declare beforehand that such shall 
not be the case, it is no partnership. 

A mere participation in the profits only will not make parties 
partners as between themselves: it must appear by articles, or 
declarations, or otherwise, that they so intend it.8 And it does 
not follow that because, from participation in the profits or other- 
wise, an agent or servant may become liable as a partner to third 
persons as creditors of the firm, that he thereby acquires any 
property in the effects of the supposed partnership, or any right 
as partner against his alleged copartner.t A broker, for example, 
who purchases goods, and receives, in lieu of the customary com- 
missions, a share in the profits of the sale, acquires no property 
in the goods so purchased, although he may have made himself 
liable to creditors as a partner of his employer.® 

On the other hand, parties who are partners as between them- 
selves are necessarily such to their creditors and to all the world, 
and hence it may be remarked that, as to the relation of partner- 

1 1 Sweeny, 426. 4 Ex parte Hamper, 17 Ves. 411. See 

2 Grace v. Smith, 2 W. Black. 998; also Lycoming Ins. Co. vy. Barringer, 73 
Coope v. Eyre, 1 H. Black. 37; Ruddick v. Til. 230. 

Otis, 38 Iowa, 402, and cases cited. 5 Smith v. Watson, 3 Dowl. & R. 751. 

8 Hazard v. Hazard, 1 Story, 373. See See also Hawes v. Tillinghast, 1 Gray, 
also Hesketh v. Blanchard, 4 East, 144; 291; Chase v. Barret, 4 Paige Ch. 160; 
Muzzy v. Whitney, 10 Johns. 226; Bailey Chisholm v. Cowles, 42 Ala. 179; Bond v. 
v. Clark, 6 Pick. 374; Robbins v. Laswell, Pittard, 3 Mees. & W. 357; Gill v. Kohn, 
27 Ill. 867; Ellsworth vy. Pomeroy, 26 Ind. 6 Serg. & R. 338; Bailey v. Clark, 6 Pick. 


162; Reed y. Murphy, 2 Greene, 574; 374. 
Kerr v. Potter, 6 Gill (Md.), 424. 
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ship between the partners themselves, stronger proof will be 
required than when the question arises between creditors and the 
alleged partner.!. With this last question is usually mingled alle- 
gations of fraud or other impropriety, for which courts manifest 
little toleration. 

It has already been said that parties connected in business, 
however intimate their relations, are not partners inter sese, unless 
it is their pleasure to become such partners. They have a perfect 
right to limit their mutual responsibilities as may suit their con- 
venience, and the courts, where the rights of third persons do not 
intervene, will enforce such limitations.2 It is often, however, a 
matter of serious difficulty to ascertain the real designs of such 
persons, especially when such changes have taken place in their 
affairs as have made that desirable, or undesirable, at last, which 
was not so at first. A partnership may be regarded at one time 
as a great piece of good fortune by one or both parties, and, 
months or years afterwards, be considered a grievous calamity by 
one who, if possible, will evade or falsify the connection. From 
circumstances of this kind, and ambiguities and misunderstand- 
ings, to say nothing of positive frauds, many cases have arisen in 
which it is the interest of one party to establish the existence of 
a partnership with another party, who steadfastly resists that 
conclusion. 

Where the existence of a partnership is alleged on one side 
and denied on the other, the interests of no third parties being 
involved in the controversy, in the absence of direct and positive 
evidence, written or parol, a variety of circumstances have been 
held sufficient to establish the relation. An agreement to share 
in the profit and loss of the business, which was formerly held 
conclusive,’ is considered very strong persuasive evidence of the 
existence of a partnership. There is, however, a great contra- 
riety in the decisions on this subject. In Hodges v. Dawes,5 a 
person who made purchases for a firm, and was to receive one- 
half of the net profits of such purchases, was held to be an 

1 Robinson v. Green, 5 Harring. (Del.) also Hoare v. Dawes, 1 Doug. 371; Bond 
115; Chisholm v. Cowles, 42 Ala. 179. v. Pittard, 3 Mees. & W. 857; Brown v. 

2 Pollard v. Staunton,7 Ala. 761; Hes- Tapscott, 6 Mees. & W. 119; Wilson v. 
keth v. Blanchard, 4 East, 144; Winship v. Whitehead, 10 Mees. & W. 503; Pott v. 


The Bank of the United States, 5 Peters, Eyton, 3 C. B. 82; Heyhoe v. Burge, 9 C. B. 
530. 431 


iy Waugh v. Carver, 2 H. Black. 235. 56 Ala. 215, 
* Bullen v. Sharp, 12 Jurist, 247. See 
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agent, and not a partner; and in Wilson v. Whitehead, where a 
printer, a publisher, and an editor agreed to publish a periodical, 
and share equally in the profits, the printer being bankrupt, it 
was held that the other two were not responsible for the paper 
furnished to the printer for the periodical. To the same effect is 
the case of Perrine v. Hankinson,? and many other cases. It 
would seem, from the case of Emanuel v. Draughns that liability 
to loss constituted the test of partnership. Emanuel was to sell 
goods for a firm, was to receive two-fifths of the profits, to bear 
two-fifths of the losses occasioned by bad debts, and take two- 
fifths of the risk of loss by fire, robbery, or otherwise. He was 
held to be a partner. In Tharp v. Marsh,> however, there was 
no agreement as to losses. Tharp was to buy cotton with Marsh’s 
money and goods, and to receive one-fourth of the net profits of 
the adventure ; and this agreement, notwithstanding the absence 
of any stipulation to share the losses, was held to be a partner- 
ship, in precise opposition to the case of Hodges v. Dawes,* and to 
many other cases. 

Where, between two or more persons, there is an agreement to 
speculate, and to divide profit and loss, a partnership in that 
speculation exists between the parties so agreeing.’ Even if 
there is no stipulation to divide profit and loss, and there is a 
distinct understanding as to the general and special management 
of the proposed business, and an apportionment of its various de- 
partments among the parties, such agreement will constitute them 
partners.8 And where one person furnishes the capital and an- 
other employs it in trade under his own name, although he in 
fact is paid for his services by a salary and a percentage of 
profits, the two are partners inter se and as to all the world.® 
And it was held, in the case of Somerby v. Bunten,” that a part- 
nership is created by an oral agreement that one party is to put 
in his inchoate interest in an invention, the other furnish money, 


1 10 Mees. & W. 503. § Supra. 

211N. J. Law, 181. 7 Cruickshank v. Mc Vicar, 8 Beav. 106. 

3 See Rice vy. Austin, 17 Mass. 197; Van- 8 Barrett v. Swann, 17 Me. 180. 
derburg v. Hull, 20 Wend. 70; Baxter v. —® Inre Rowland §- Crankshaw, 1 Ch. App. 
Rodman, 3 Pick. 435; Turner v. Bissell, 14 420. See also Bucknam v. Barnum, 15 
Pick. 192; Loomis v. Marshall, 12 Conn. Conn. 68; Knight v. Ogden, 2 Tenn. Chan. 
69. 473. 

4 14 Ala. 303. 1 118 Mass, 279. 

5 40 Miss. 158. See also Brown v. Hig- 
ginbotham, 5 Leigh, 588. 
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and both their services to make the invention available and re- 
munerative, and that the agreement was not a contract for a sale 
of the patent-right, nor within the Statute of Frauds, as a con- 
tract that could not be performed in a year. 

It is not necessary that the parties should be proportionate 
joint owners of the property belonging to the concern out of 
which the profits are expected to arise, nor that they should be 
liable to share indefinitely in the losses. All that seems to be 
indispensable to constitute a partnership is that the parties shall 
be jointly interested in the profits, or in some degree affected by 
the losses incurred in the adventure. Where one party furnishes 
the money necessary for the business and another does the work, 
and it is stipulated that the net profits, after paying expenses and 
replacing the capital advanced, shall be equally divided, the con- 
nection was held to be a partnership, although, in the course of 
the time limited, the active partner changed entirely the charac- 
ter of the business.!. In Moore v. Huntington, it was held that a 
partnership might exist in the profits only of a business, without 
any community of interest in the material out of which such 
profits were made. 

It has been held that, to constitute a valid partnership inter se, 
it is not necessary that there should be a community of profits or 
of loss, provided the parties agree and stipulate that there shall 
be such a partnership. In Gilpin v. Enderby,’ the former was 
engaged in business, and wanted more capital. Enderby prom- 
ised to furnish, and did furnish, £20,000, to be repaid at the end 
of ten years; and it was agreed that he should be a partner for 
that period, should receive £2,000 per annum out of the profits, 
and, if necessary, out of the principal, of the joint capital, and 
that all losses should be borne by Gilpin, who was to have the 
sole management of the business. At the expiration of ten years 
Enderby brought suit for his £20,000, in covenant upon the deed 
fixing the terms of the partnership. Gilpin pleaded that it was 
an usurious contract; and the jury having found a verdict against 
him, sued out a writ of error, assigning as error that the deed 
was upon its face usurious and void. It was held, however, that 
the contract of partnership, though of an unusual kind, was valid, 
both as to partnership creditors and between the parties them- 


1 Brigham v. Dana, 29 Vt.1. See also 2 14.N. Y. Sup. Ct. 425. 
Brown v. Cook, 3 N. H. 64. % 1 Dowling & Ry. 570. 
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selves.! It is rather more than doubtful, however, whether this 
case can be relied upon as authority in any jurisdiction where 
usury laws are in force; for all the circumstances indicate that 
the arrangement was a device to secure a high rate of interest for 
the loan of money, —the lender being willing, for the sake of 
extra profits, to take, besides the ordinary risk of losing his 
money, the additional peril of being held liable as partner for the 
obligations to other creditors, of his debtor. In Smith vy. Garth? 
the court refused to recognize the case of Gilpin v. Enderby as 
authority, taking the ground that, “to constitute a partnership 
inter sese, there must be a mutuality of risks, — an interest both 
in the profits and losses. These risks and interests are not re- 
quired to be equal; nor is it important that they shall agree in 
kind. . . . If each shall share in the risks and losses, and also in 
the profits to be realized, this constitutes them partners as be- 
tween themselves.” 

It may, however, be remarked that the assumed invalidity of 
the contract in the case of Gilpin v. Enderby is based upon the 
ground that the parties did not really intend a partnership, and 
did intend an illegal contract, for usurious interest. It does not 
follow that where parties do intend a partnership, and make no 
illegal contract, it is necessary that, in addition to their intention, 
there must be a mutuality of profits and losses to constitute a 
valid partnership. In the case of The Adams Bank v. Rice? a 
bookkeeper was taken into partnership by a merchant upon the 
express ground that if he should die the business could be better 
wound up by a surviving partner than by an administrator. It 
was agreed that the new partner should have for the first year 
$1,500 for his services, and after that “‘an interest in the busi- 
ness.” Within the first year the senior died, and it was held 
that there was a subsisting partnership at the time of his death. 

Where one party furnishes capital, and to another is assigned 
the duty of buying and selling produce or other goods, the net 
profits to be equally divided between them, there being no stipu- 
lation whatever as to losses, it was held that a partnership inter 
sese existed.* In Parker v. Canfield, it was held that “if a 

1 See also Hunter vy. Cochran, 5 Wilson 4 Miller v. Price, 20 Wis. 120. See also 
&S. App. 639. Lengle v. Smith, 48 Mo. 276. 

2 32 Ala. 368. 5 37 Conn. 250; Pettee vy. Appleton, 114 


8 2 Allen, 480. See also Pattison v. Mass. 114. 
Blanchard, 6 Barb. 537. 
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party is to receive profits in consideration of furnishing capital 
he is clearly a partner,” — certainly so quoad third persons, even 
although it be stipulated that such advances should be regarded 
as loans. It may, however, be remarked that the stipulation 
would effectually avoid the relation of partners inter sese. In the 
case of Dalton City Co. v. Dalton Man. Co.,' the court said that 
the true test of partnership, where it was asserted by one party 
and denied by the other, was whether the party denying was to 
receive a share of the profits, as profits, or whether the profits 
were relied on only as a fund for payment. This principle, it 
may be remarked, was also adopted by Lord Eldon,* who, how- 
ever, said that he considered the distinction “ thin,’ — that * if 
a trader agrees to pay another person for his labor . . . in pro- 
portion to the profits, that will not make him a partner, but if he 
has a specific interest in the profits themselves, as profits, he is a 
partner.” And in Leggett v. Hyde, in which the authorities on 
partnership liabilities are carefully collated, it is held “ that every 
person is to be deemed in partnership, if he is interested in the 
profits of a trade,and if the advantages which he derives from 
the trade are casual and indefinite, depending on the accidents of 
trade.” 4 

It is not material whether the word “ partnership” be used by 
the parties to a contract. If their actions, or the language used 
in the instruments which they execute, establish a partnership, 
the courts will so declare, even if the parties, as in the case of 
Greenham v. Gray,® sedulously avoid saying in words that which 
was the necessary logical and legal consequence of the terms of 
their contract, and strive to envelop in mystery the conditions 
of their mutual agreement. And where for many years business 
relations of a most intimate character have existed between par- 
ties, and there have been extensive and complicated transactions 
between them and other persons, but without regular articles or 
other writings, or even adequate books of account, the courts 
found from the course of their business and their acts and decla- 
rations ® that a partnership existed between them. 


1 83 Ga. 248. Coe, 5 Denio, 180; Heise v. Barth, 40 Md. 
2 Hamper, Ex parte, 17 Ves. 403. 259; Getchell v. Foster, 106 Mass. 42. 
3 58.N. Y. 272. 5 4 Irish Com. Law, 508. See also 
* See also Walden v. Sherburne, 15 Vassar v. Comp, 14 Barb. 355; Dalton 
Johns. 409; Dob v. Halsey, 16 Juhns. 34 City Co. v. Dalton Manjfy. Co., 83 Ala. 
Chase v. Barrett, 4 Paige, Ch. 148; Cham- 355. 
pion v. Bostwick, 18 Wend. 175; Everett vy. 6 Lyman v. Lyman, 2 Paine W. 11. 
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It often happens that attempts are made to charge parties as 
partners with others who, although jointly interested with such 
other persons, are not partners with them, nor have rendered 
themselves liable by pretending to be partners. In Donley v. 
Hall, a case of this character, Dehoney had made a contract to 
sell whiskey to Hall & Long at a fixed price, and half the net 
profits made by Hall & Long over that fixed price, Hall & Long 
having the right to discontinue the arrangement upon giving ten 
days’ notice. It was held that this contract created no partner- 
ship either inter sese or as to Dehoney’s creditors. In Edwards 
v. Tracy,’ it was held that a participation in profits as such ren- 
ders the participant liable as partner to third persons, but an 
agreement for a commission equal to a certain portion of the prof- 
its does not; and therefore where one firm consigned to another 
goods to be sold on these latter terms, the consignors were not 
partners with the consignees. And in Christian v. Crocker® it 
was held that an agreement to pay laborers one-third of the crop 
did not make them partners, but only fixed the rate of their 
wages. The authorities on this subject tend generally to the 
conclusion that where the share of the profits really compensate 
the participant for his services, he has neither the rights nor 
is he subject to the liabilities of a partner. Thus, in Smith v. 
Bodine,’ a salesman receiving a percentage of profits was held to 
be an employé and not a partner. So in Lewis vy. Greider, it 
was held that an agent employed to purchase grain, receiving one- 
half the profits realized upon its sale, was not a partner.’ In Hol- 
loway v. Brinkley,’ followed by Smith v. Sumner,’ it was held’ 
that no partnership was created by a contract securing to the 
laborer for his services one-half of the crop. In Donnell v. 
Harsche,” a contract to cultivate land “on the shares” was re- 
garded as creating the relation of landlord and tenant, not that of 
copartners. In Holifield vy. White," however, a distinction was 
taken ; in that case one party furnished the land, the other the 
labor; there was an agreement to pay the expenses jointly and to 


1 6 Bush (Ky.), 549. 7 See also Jn re Blumenthal, 18 Bank. 
2 62 Penn. 374. Reg. 555. 
8 25 Ark. 827. 8 42 Ga. 226. 
4 See also Randle vy. State, 49 Ala. 14. ® 48 Ga. 425. See also Jeter v. Penn, 
5 74.N. Y. 14. 28 La. Ann. 230. 
6 61 N. Y. 281. See also Burkle v. 10 67 Mo. 170. See also Musser v. Brink, 
Eckart, 1 Denio, 337; Bendel v. Hattrick, 68 Mo. 242. 
45 How. Pr. 198. 11 §2 Ga. 567. 


794 WHO ARE PARTNERS ? 


divide the net profits. Under these circumstances the court held 
that it was not a contract on the one hand to pay rent, nor on 
the other to pay wages,— it was a partnership. In Strader v. 
White! the court arrived at a like conclusion, basing their judg- 
ment, however, on the ground that profits are the creditor’s fund 
for payment, and whosoever takes them must be responsible as 
partner. This rule, however, is hardly applicable when the prof- 
its are applied to the payment of necessary expenses, as it was 
held in Burton v. Goodspeed? that a share of profits, when part 
compensation for services of employés does not create a part- 
nership. In England vy. England} the bailment of machinery for 
a percentage of the profits was held to be a hiring, not a co-part- 
nership. 

In Wheeler v. Farmer,‘ an agreement to take out letters-patent 
in the British Dominions on an inventor’s machine, and to pay to 
him one-half of the proceeds of all sales of machines, was held to 
establish no partnership: it was only a commission. And where 
two persons were partners in the sale of lumber in Chicago, one 
of them being the owner of a saw-mill elsewhere, an agreement 
that its product should be consigned to the firm, and credited to 
the owner at one dollar per M. less than current rates, and that 
the profits over all cost and expenses should be equally divided 
between them, was held not to constitute a partnership inter sese 
in the lumber manufactured at the mill.® 

In Phillips v. Phillips,® a father and his four sons carried on a 
manufacturing business very prosperously for over twenty years. 
The business was conducted in the name of John Phillips, the 
father ; but bills against “ John Phillips & Sons” were sometimes 
presented, and were paid without remark. The sons gave their 
whole time to the business, and received no stipulated salary. It 
was held that no partnership existed inter sese, because no evi- 
dence appeared that the father ever recognized his sons as part- 
ners. In Howe v. Howe,’ a father conveyed all his property, real 
and personal, to his sons upon condition that they should pay his 


1 2 Neb. 348. 3 57 Tenn. 108. 
2 69 Ill. 287. See also Commonwealth 4 38 Cal. 208. 
v. Bennett, 118 Mass. 443; Shepherd v. 5 Freese v. Ideson, 49 Ill. 191. 
Pratt, 16 Kan. 209; Miller v. Chandler, 29 6 49 Ill. 487. See also edge’s Appeal, 
La. Ann. 88; Chaffrair v. Chaffraiz, 29 63 Penn. 273. 
La. Ann. 176; Bell v. Hare, 12 Heisk. 7 99 Mass. 71. 
(Tenn.) 615. 
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debts, and support him and his wife as long as they lived. One 
son, under a power of attorney from the others, took charge of 
the property, and performed the contract of paying the debts and 
supporting the parents. It was held that the sons were tenants 
in common, and not partners.? 

Where a party advances money for an adventure or trade, 
receiving for its use either fixed or contingent compensation, the 
question often arises whether he has become a partner as to other 
parties interested, or liable as such to third persons. The mere 
advancing money is not, of course, sufficient to fix upon him such 
responsibility. Where the contract was that one party was to 
advance the money, the other to carry on the business, the former 
receiving interest and half the profits, it was held, in Adams vy. 
Funk, that the arrangement was not a partnership, because there 
was, under the contract, no hazard of loss. In Baldwin vy. Bur- 
rows,’ it was held that, to constitute a partnership, the parties 
must not only unite their stock, but share the risks of profits and 
loss; and that where parties buy jointly, but do not agree to sell 
jointly, there is no partnership. Where a banker advanced money 
to a manufacturer for the purpose of carrying on his business, 
upon a verbal agreement that, in any event, the money should 
be repaid, and, in case the business prospered, he was to receive, 
in lieu of interest, one-third of the profits, this was held to be no 
partnership. Where a contractor sub-lets a part of his contract 
to another person, he does not thereby make him his partner.® 
Those who contribute to erect a public building, church, hall, or 
the like, cannot be held as partners, although the building, when 
completed, was to be the property of the subscribers in the pro- 
portion of their respective subscriptions ;° nor can that relation 
be created by an agreement to pay rents out of profits, 7. e. no 
profits, no rents ;7 nor by a contract to pay salary and part profits 
for services.® 

1 See also Jliff v. Brasill, 27 lowa,131; 28 Ohio St. 319; Chuck, Ex parte, 8 Bing. 
Beacham v. Dodd, 3 Harr. 485; Felichy v. 469; Davis, Ex parte, 9 Jur. nN. 8. 859; 
Hamilton, 1 Wash. C. Ct. 492; Radcliffe Molwo vy. Court of Wards, 4 L. R. P. C. 
v. Rushworth, 33 Beav. 486. 419. 

2 §3 Ill. 219. See also Buck v. Dowley, § Wilkinson v. Jett, 7 Leigh, 115. 

16 Gray, 655; Hoile v. York, 27 Wis.209; Woodward v. Cowing, 41 Me. 12. 
Smith v. Knight, 71 Ill. 148. 7 Holmes y. Old Colony R. Co., 5 Gray, 

3 47 N. Y. 199. 59; Parker v. Fergus, 43 Ill. 439. 

4 Lintner v. Millikin, 47 Tl. 178. See 8 Shaw v. Galt, 16 Irish Com. Law, 
also Brown v. O’Brien, 4 Neb. 195; Dale 357. 
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A party cannot become a member of a firm by purchasing the 
interest of a partner, without the consent of the other members 
of the firm.' These associations are founded in personal confi- 
dence and delectus persone. Even an executor or heir of a de- 
ceased member of a partnership cannot become a partner except 
by consent or by the terms of the original compact. A bona fide 
assignment of his interest by a partner operates ipso facto to dis- 
solve the partnership.? 

A partnership inter sese is not created by an agreement that 
one party shall furnish all the capital in a particular business, 
and that a community of interest shall exist with his associate 
only in the profits;? nor yet by a contract of one to furnish 
material, of the other to manufacture, and both to divide the 
profits.* 

The executor of a deceased partner may sometimes render 
himself liable as a partner. To hold him so responsible, how- 
ever, it must be shown that he has voluntarily employed in the 
business of the partnership assets of his testator, which have 
come into his hands officially. The surviving partner has the 
right to use the partnership funds, including the share of the 
deceased, in continuing the business, if the articles contemplate 
and permit such a course, or else in winding up the affairs of the 
firm, The executor can incur no responsibility with reference to 
such funds so lawfully used by the surviving partner, for he had 
no right to object. He cannot be made personally liable, unless 
he personally enters into the partnership, embarking in the ven- 
ture the trust funds in his hands.6 Such was the case of Thomp 
son v. Brown,® where an administrator, in good faith, continued 
the copartnership existing between his intestate and his surviv- 
ing partners, he was held responsible for the trust funds he had 
advanced to the firm, and personally liable for the debts con- 
tracted by the surviving partners. In this case, it may be re- 


1 Kingman v. Spurr, 7 Pick. 285; sell, 14 Pick. 192; Helchings v. Ellis, 12 

Chandler v. Brainard, 14 Pick. 285. Gray, 452; Stevens v. Fawcett, 24 Ill. 483; 
2 Murray v. Bogert, 14 Johns. 318; Fawcett v. Osborn, 82 Ill. 421. 

Marquand v. New York, &c. Co., 17 Johns. 5 Richter v. Puppenhausen, 89 How. 
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Webster, 5 Mees. & W.518; Turner v. Bis- 
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marked, it was said that a court of chancery will sometimes 
appoint a trustee to carry on a trade for an infant. In Barker v. 
Parker, it was said by Lord Mansfield that “ executors eo nomine 
do not usually carry on a trade. If they do so, they run great 
risk; and, without the protection of a court of chancery, they 
would act very unwisely in carrying it on.” And where a widow 
and heirs of a deceased partner agree with the surviving partner 
to continue the hotel business until the expiration of the lease 
held by the firm upon the building, the arrangement was held to 
be a partnership as to third persons.? 

It has already been said that parties will be held partners as to 
creditors and other third persons upon slighter proof than is 
necessary to establish that relation among themselves. The 
reason of this rule is obvious. Where credit is given, or other 
business action taken, by third persons upon the faith of an ap- 
parent partnership, the law will not permit them to become losers 
on account of any secret agreement or understanding of the 
apparent partners. Where a party furnished a stock of goods 
upon an understanding that he should receive interest on half 
their value and one-half the net profits, the other party managing 
the business, it was held to be a partnership, notwithstanding a 
verbal agreement that the manager’s half of the profits was to 
be in lieu of salary. In this case, it will be observed that the 
question involved the interest of third parties, and that the man- 
aging partner had become insolvent. In Rowland v. Long,’ one 
party was to furnish the money and bear all the losses, the other 
to do the work, the profits to be divided between them ; the court 
held that they were partners as to third persons, although in fact 
they did not intend to become partners.® 

In Williams vy. Gillies,’ it was held that an agreement between 
parties to share in the profits of land, purchased in the name of 
one of them for their joint benefit, is sufficient to constitute a 
partnership as to third persons, no matter what may be their 
relations inter sese, and that the fact that the ostensible owner is 
alone known in the transaction does not relieve the others from 
their liability as such partners. In Decker v. Howell,’ it was held 


1 Barker v. Parker, 1 T. R. 287. 5 See also Farmers’, gc. Co. v. Ross, 
2 Delaney v. Dutcher, 23 Minn. 373. 29 Ohio St. 429. 
3 Brigham v. Clark, 100 Mass. 430. 6 53 How. Pr. 429, citing Leggatt v. 
* 45 Md. 439. Hyde, 58 N. Y. 278. 

42 Cal. 636. 
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that although in a “ mining partnership,” as it exists in Califor- 
nia, the powers and liabilities of partners are restricted, because 
in such a connection there is no delectus persone, still a strict 
partnership may exist in that business, as there is nothing in the 
nature of it which forbids such a contract. Where a mine was 
bought with the money of one, and worked under the control of 
the other, the profits to be equally divided by the terms of the 
contract, it was held a strict partnership, and both parties were 
held to be liable on a note given by the working partner. In 
Gillbank v. Stephenson, an agreement that each of two parties 
was to furnish a horse, one to do all the work, the other to pay 
all the expenses, and the money received to be equally divided, 
was held to be a partnership. In Frost v. Walker, it was held 
that an unincorporated joint-stock company is a mere partnership, 
that each member is personally liable for all its debts, and that 
proof of contributing to the working capital of the company was 
sufficient to charge parties as members. A corporation continu- 
ing its business after the expiration of its charter becomes a part- 
nership, and all its stockholders liable as partners.? Where 
creditors jointly advanced money to carry on the business of their 
debtor, sharing the profits and losses among themselves, they 
were held to be partners;* and the court distinguished that case 
from Cox v. Hickman,’ in which there was an opposite conclusion, 
in that in the latter case the profits inured to the debtor, the 
whole object of the arrangement being to secure the creditors 
from loss.® 

The existence of a partnership can be proved by any evidence 
competent to establish other facts of the same character. In 
Fleshman vy. Collier, it was held admissible, in order to estab- 
lish the existence of a partnership at a given date, to prove that 
it was in operation three months after that date ; such evidence, 
the court said, might go to the jury for what it was worth; and 
further, that the admissions of the person alleged to be a partner 
were competent to prove both the existence of the firm and his 


181 Wis. 592 See also Autrey v. 3 National, §c. Bank y. Landon, 45N. Y. 
Freeze, 59 Ala. 587. 410. 


2 60 Me. 468. See also Keasley v.Codd, 4 Wills v. Simmonds, 51 How. Pr. 48. 
2 C. & P. 408; Tappan v. Bailey, 4 Metcf. 5 8 H. of Lords Cases, 312. 
535; Tyrrel v. Washburn, 6 Allen, 466 ; ® See also Stettauer v. Carney, 20 Kan. 
Moore v. Brink, 6 N.Y. Sup. Ct. 22; Madill 474. 


vy. Collier, 16 Ohio St. 599 ; Montgomery v. 1 47 Ga. 253. See also Randal v. Yates, 
Elliott, 6 Ala. 701. 48 Miss. 685. 
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connection with it. In Johnson v. Gallivan} the admissions or 
declarations of one who confessed himself to be a partner were 
held to be inadmissible to prove that another person was a mem- 
ber of the firm. In Robins v. Warde,? it was held that, after a 
partnership is proved, the declarations of one partner are evi- 
dence against the others, but the partnership relation itself must 
be proved aliunde as in other cases of agency.® It is generally 
true that a partnership may be proved by parol; but if there are 
written articles of partnership, they, being the best evidence, 
must be produced, or their non-production accounted for, before 
evidence of an inferior grade can be let in. Mere reputation of 
partnership is not competent to prove that persons are partners, 
nor indeed can the plaintiff make out a prima facie case so as to 
shift the burden of proof by showing reputation simply.® 

Liability as partners may be incurred by representing that 
relation to exist between parties who are not in fact partners. 
Where two persons authorize a third person to hold himself out 
as their partner, they are liable for his acts to the same extent as 
if the partnership so represented did really exist ;° and where one 
represents himself as a partner with others, and thereby induces 
another to give credit to the supposed firm, he is liable as a part- 
ner, whether really a partner or not.’ And where, for a valuable 
consideration, a party allows himself to be represented as a part- 
ner in a firm, he is liable as partner to a subsequent creditor, 
even although the latter was wholly ignorant of the arrange- 
ment;® and where two separate firms so deal with third persons 
as to create the impression that they constitute but one firm, 
they incur a joint liability to such parties of the same character 
and to the same extent as if they were all partners and: really 
but one firm.® 

Finally: a partnership can only be formed by persons sui juris, 
and they must create that relation by voluntary agreement. Such 


1 §2 N. H. 148. See also Gregory v. 5 Taylor v. Webster, 39 N. J. L. 102. 
Martin, 78 Ill. 88; Smith v. Hulett, 65 ll. © Henman vy. Littell, 23 Mich. 484; In 
495; Cross v. Langley, 50 Ala. 8. re Jewett, 15 Bank. Reg. 126. 

2111 Mass. 244. See also Taft v. 7 Rice v. Barrett, 116 Mass. 312 ; Camp- 
Warde, 111 Mass. 518. bell v. Hastings, 29 Ark. 512; Carmichael 

8 See McNamara v. Dratt, 40 Iowa, v. Greer, 55 Ga. 116; Heffner v. Palmer, 
418; Converse v. Shambaugh, 4 Neb. 376; 67 Ill. 161. 

Pleasants v. Fant, 89 U. S. 116. 8 Poillon v. Secor, 61 N. Y. 456. 

4 Price v. Hunt, 59 Mo. 258. % Beal v. Lowndes, 4 So. Ca. 258. 
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agreement must be an executed, not an executory contract ;? it 
may be either express or implied, and can be proved by parol or 
other testimony adequate to establish the existence of any other 
contract of the like description. Participation in profits only, 
will not be held to constitute a partnership ; but that relation will 
be considered established, in the absence of an agreement to the 
contrary, by proof of a communion of profit and loss. To hold 
parties responsible as partners to third persons, less positive evi- 
dence will suffice than is necessary to prove that relation inter sese. 
Representations, conduct, deportment, any circumstances calcu- 
lated or likely to induce the belief that the parties are partners, 
will render them liable as such to creditors or other third persons 
doing business with them under the impression so created. Par- 
ticipation in profits as profits will render the participant liable as 
partner, but not where such participation is intended as a bona 
fide compensation for services, labor, rents, or loans of money. 


L. Murrres, Sen. 
Saint Lovuts, Mo. 


1 Beckford y. Hill, 124 Mass. 588; Groves v. Tallman, 8 Nev. 178. 
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Commentaries on the Law of Marriage and Divorce, with the Evidence, Prac- 
tice, Pleading, and Forms; also of Separations without Divorce, and of the 
Evidence of Marriage in all Issues. By Jorn Prentiss Bisnop. Sixth 
Edition, revised and enlarged. Boston: Little, Brown, & Co. 1881. 


Tuis edition shows but slight change from the fifth, which was published in 
1873, so far as the form and bulk of the work are concerned, — the division into 
books, chapters, and sections, and even the number of the latter, remaining sub- 
stantially unaltered, though much new matter has been incorporated, and over 
two thousand more cases cited and more or less commented upon. This is 
always a convenience in subsequent editions of a law-book, and we could wish 
that in this edition the sections had also been numbered consecutively throughout 
the entire work, instead of beginning anew with Vol. II., a method which always 
eceasions some confusion and annoyance. We do not see the object in putting 
the Index of Cases Cited at the end of Vol. L, instead of at the beginning, which 
is the place where the profession instinctively look for it. Nor do we see why 
the Analytical Index of Subjects, which was a useful and rather unusual feature 
of the fifth edition, was dropped in this. These are small matters, perhaps, but 
every little convenience helps in a book of reference. We notice that the 
Alphabetical Index of Subjects is materially increased in the number of its 
heads, subdivisions, and cross-references. 

It is rather late in the day to poiut out the merits of a book whose first edition 
was published in 1852, and which has ever since that time been the leading 
and almost the only text-book on the subject it treats of. That it presents a 
most thorough, exhaustive, and well-arranged view of a very difficult branch of 
the law, — a branch which had hitherto been involved in the greatest confusion 
and contradiction, and which presents innumerable questions of the utmost deli- 
cacy, and of the most vital concern to society, — few of Mr. Bishop’s erities ean 
ever have denied. So far as we know, the book is universally accepted by the 
profession as the best upon the subject, and any lawyer whose practice carries 
him into the Divorce Court must have it upon his shelves. If we were to 
pick out any parts, or chapters, as particularly good specimens of the author’s 
nice and careful analysis of his subjects, as well as his thorough research, we 
should take those on “ Cruelty ” and ‘‘ Desertion ” as causes for divorce, aud on 
“Connivance,” “Collusion,” ‘‘ Condonation,” Recrimination,” and Delay 
and Insincerity ” as defences in divorce and nullity suits. 

Some of the author's criticisms of decisions and statutes seem to us particu- 
larly sound and unanswerable. It seems to us strange, for instance, that in all 
the years that have elapsed since he pointed out (Vol. I., § 91 et seq.) the con- 
tradiction and consequent uncertainty of meaning in sections 1 and 2 of the Mas- 
sachusetts Divorce Law (Gen. St. ch. 107), no legislature should have corrected 
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it, and our statute stands to-day as enacting in one sentence that if either party to 
a marriage is insane, or an idiot, it shall be void without any decree of divorce 
or other legal process, and in the next sentence in effect that such marriage 
shall not for any conceivable purpose be held to be void except upon such pro- 
cess instituted in the lifetime of both parties for determining the validity of the 
marriage. If the special session of the legislature this fall had done anything 
except pass the new revision of the statutes in a lump, a correction of this 
contradiction would have been in order. We observe that one of the commis- 
sioners expressly recommended a removal of the inconsistency in a note prefixed 
to their report ; but he seems to have been overruled by the others, for reasons 
which are not stated. 

The author’s strictures upon the decision in Southwick vy. Southwick, 97 
Mass. 327, that refusal of matrimonial intercourse is not ‘ desertion,” seem to 
us logically unanswerable ; but we cannot too constantly bear in mind that one 
of the most important duties of courts is not to be too logical, and not to follow 
doctrines or principles to all their logical consequences. Such a course would, 
for instance, inevitably lead to an extension‘of the doctrine of ‘ cruelty” to 
cover in succession petty vexatious, annoyances, coldness and dislike, indiffer- 
ence, incompatibility, and finally mere tacit agreement to separate, as a ground 
for divorce, and the ** status” of marriage would become a mere tentative and 
casual partuership during pleasure. Whatever the reasons given by the court 
in such cases as the one above cited, it is apparent that the real reason is that 
the general well-being of society requires that the line should be drawn at this 
point, or at that, or at the other, and that certain evils instead of being remedied 
by the courts must be avoided by parties by exercising more caution and con- 
sideration before entering the marriage state. The rules thus established — 
and in the opinion of a large and growing class they should be even stricter 
than they are now —rest upon the soundest basis of wisdom and morality, how- 
ever they may stand logically with other decisions of the courts. We think if there 
is a general fault in the argumentative and controversial parts of this book (and 
these parts are numerous), it is that the author goes too far in multiplying the 
kinds and degrees of conduct which shall justify a dissolution of the marriage 
bond, and we think that these positions so vigorously and ably taken must indi- 
rectly have had something to do with the increasing laxity of late years in the 
matter of divorce, which is beginning to attract attention as a social disease of 
threatening proportions. 

We have no space in a book notice to diseuss further the author’s views, but 
the profession is much more concerned with the thorough and orderly arrange- 
ment of the latest authorities which this edition gives. 


The Law of Usages and Customs, with Illustrative Cases. By Joun D. Law- 
son, Author of “‘ A Treatise on the Contracts of Common Carriers,” &c., 
&c. St. Louis: F. H. Thomas & Co. 1881. 

In writing this book, Mr. Lawson has supplied, we think, a real want of the 
profession. We have often wondered that no attempt had been made to treat 
the subject of customs in a text-book, and confess that we have been baffled 
more than once in trying to decide sume point of law upon that subject, from 
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want of a guide to the decisions. We are surprised, now that the authorities 
have been collected for us, to see what a multitude there is of them. The 
author of this work evidently undertook no light labor when he set out to 
explore this new field. With the way in which the work has been done we 
have to express our very great satisfaction. We have read the book with ever- 
increasing interest. Almost every branch of the law has been brought under 
contribution to supply something pertinent to the subject, and the result is to 
throw light upon all branches. The cases, so far as we can judge, have been 
collected with thoroughness, the latest reports beiug included. The decisions 
have not only been stated with fairness and accuracy, but the considerations 
weighing with the judges have been shown to the reader by liberal extracts 
from the opinions. 

The text is presented in the form of notes to selected cases, of which the full 
report is given, and of which a certain number stand at the beginning of each of 
the five chapters into which the book is divided. We were rather repelled at 
first by this arrangement, especially as the so-called notes are printed in smaller 
type than that generally used in the body ofa treatise. After examining the 
work, however, and finding that the ‘ notes” formed a continuous treatise, and 
that the form adopted was not chosen to excuse slovenly or second-hand work, 
we were less inclined to criticise this feature. 

Mr. Lawson has recently published two articles in successive numbers of the 
Southern Law Review upon the subject of the fifth chapter of his book, which 
may be consulted with advantage in connection therewith. 


The Law and Practice of Surrogates’ Courts in the State of New York. By 
AmasaA A. ReprieLp. Second Edition. Rewritten and enlarged. New 
York: Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1881. [Pages 
1008.] 

TuE title of this compilation does not strictly outline its actual scope. The 
law administered in Surrogates’ Courts touches topics such as Executors and 
Interpretation of Wills, that require, and have received, in standard text-books 
elaborate special treatment. In this book the treatment of such topics is gener- 
ally of the most cursory nature, and never exhaustive. Every book of practice 
must, of course, make some reference to the substantive law. Here there is 
more than is required for the purpose of rendering the procedure intelligible, 
and too little for any other purpose, except, perhaps, that of blazing the way 
roughly for students. The book, however, contains a collection of the latest 
New York cases, and will doubtless often be referred to for them. 

The part of the Code of Civil Procedure relating to Surrogates’ Courts 
(ch. 18) went into effect Sept. 1, 1880. Prior to that time proceedings were 
governed by a large number of statutes, enacted at widely separated times, which 
treated the subject piecemeal, and on different principles. In the confused un- 
certainty that consequently prevailed, the first edition of this book, and, before 
that, Dayton on Surrogates, were useful, and almost indispensable guides. The 
Code repealed the old statutes, and established a consistent system in their stead, 
thereby stripping these books of nearly all their practical value. There was 
abundant reason, therefore, for rewriting Mr. Redfield’s book. But why has it 
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been enlarged? The confusion and contradiction of the statute having been 
reduced (as is said in the Introduction) “ to order, simplicity, and uniformity,” 
why was not the paraphrase and exegesis of the statute reduced accordingly # 
We think all that is valuable in this rewritten and enlarged edition might have 
been put with advantage, and should have been put, into less than half 1008 
pages. 

The statute, which is the pith and marrow of the practice, is run into Mr. 
Redfield’s text without distinction, except occasional quotation marks. For the 
purpose of attracting the attention to the controlling language at all times, 
as well as for convenience of reference in the stress of business, the plan pur- 
sued by Bump and Blumensteil in their works on Bankruptcy is much to be 
preferred. 


Spaulding’s Practice. The Practice in Civil Actions and Proceedings at Law 
in the Courts where the Common-law Practice is in vogue, with the Amend- 
ments thereto necessary to incorporate the provisions of the Statutes of Maine. 
By Joseph WuirMAN of the Sagadahoc Bar, Reporter of 
Decisions of the Supreme Judicial Court of Maine. Portland: Dresser, 
McLellan, & Co. 1881. 


Tuis work is a revision of Howe’s Practice, following closely the order and 
form of that well-known treatise. The variation in text arises chiefly from the 
insertion of such statutes of Maine, and such rules and decisions of the courts 
of that State, as were required to adapt the book to the present practice in civil 
actious before the courts, and in other proceedings at law in that State. A test 
of the references made indicates that this part of the work has been carefully 
performed. Besides the two books of practice into which the volume, for con- 
venience in form, is divided, there is an Appendix which contains a compilation 
of some recent statutes of Maine, the rules of the Superior and Supreme Courts 
of that State, the rules of practice in Chancery, and other matter useful to prac- 
titioners in that State. This book is evidently intended to supply a want long 
felt by the legal profession in Maine, and will be to a great extent of local util- 
ity, though its handy form, and the topics of which it treats, will render it of 
some value to practitioners before courts following the common-law practice. 
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The Constitutional and Political History of the United States. By Dr. H. von Holst, 
Professor at the University of Freiburg. Translated from the German by John J. 
Lalor and Paul Shorey. 1846-1850. Annexation of Texas. Compromise of 
1850, Chicago: Callaghan & Co. 1881. 

Twenty-eighth Semi-annual Martindale’s Commercial and Legal Guide. September, 
1881. New York and Chicago: J. B. Martindale. 

A Selection of Cases on the Law of Bills and Notes, and other Negotiable Paper, with 
full references and citations, and also an index and summary of the cases. Pre- 
pared for use as a text-book in Harvard Law School. By James Barr Ames, 
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law Practice is in vogue, with the amendments thereto necessary to incorporate the 
provisions of the Statutes of Maine. By Joseph Whitman Spaulding, of the Saga- 
dahoc Bar, Reporter of Decisions of the Supreme Judicial Court of Maine. Port- 
land: Dresser, McLellan, & Co. 1881. 
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GENERAL NOTES. 


The Periodical Law Press. — The periodical law press of the United States 
is now fast developing into a valuable substitute for a national system of law. 
If we had a national system under which the fundamental questions of law, which 
arise everywhere in essentially the same way, could be discussed and decided 
without the embarrassment of local precedents, it would not necessarily prevent 
proper legislation for purely local needs, and it would bring the best brains of 
the whole profession throughout the country to bear together upon points which 
now must lose such illumination. A great Roman Catholic theologian? has sug- 
gested of the religious condition of North America that for the present it is hope- 
lessly divided into sects. In law we are hopelessly divided into States. But 
this merely sets us a task in the law which scholars take up for themselves as a 
matter of course in many liberal studies, Indeed, in theclogy, and in polities 
also as well as in philosophy and language, there has been for many years a 
rapid and most healthy and generous development in what are known to 
scholars as ‘Comparative Studies.” Corresponding to such studies are the 
eirenic movements among ecclesiastics, of which the late Dean Stanley was a 
widely acknowledged leader. Nor have the lawyers been without such liberal 
studies in their own field. The familiar title of the Conflict of Laws suggests 
the larger and more positive one of comparative jurisprudence. The Associ- 
ation for the Reform and Codification of the Law of Nations * is an instance of 
the fact that lawyers do not yield to ecclesiastics either in aspiration or in prac- 
tical difficulties of its realization, when unity is in question. It is true that 
most practitioners have to consider foreign laws chiefly with reference to the 
conduct of their own cases; but it does not require a large practice now-a-days 
to give one a considerable experience in the laws of our different States, and even 
of some foreign countries. The law periodicals are constantly comparing such 
laws with reference to the latest statutes and decisions. Besides, more and more 
students go to Germany before they begin to practise here, and gradually the 
study of the civil law is affecting young men who add that to their common 
law. This tendency is naturally felt first in the law periodicals. It takes time 
to modify legislation and to extend the judicial range, but the ideas of the younger 
students of both the civil and the common law — ideas partly their own, but 
based upon teachings of masters who have all the years required for a preserip- 
tive claim to maturity — are being expresed in the law journals with sufficient 


1 Déllinger’s Lectures on the Reunion of the Churches. Oxenham’s translation, 
Dodd & Mead, New York, 1872, p. 34. 


2 See The American Law Review for March, 1881, pp. 209-213. 


XUM 
806 


GENERAL NOTES. 807 


ability and frequency, and with enough of both countenance and opposition from 
writers who are men of experience, to indicate a tendency which cannot be 
without influence upon doctrine and practice. This tendency is towards more 
comprehensive views in legislation in proportion to the increasing knowledge of 
legislators, and towards more liberal and reasonable stand-points in judicial de- 
cisions in proportion, not only to the widening learning of the bench and the 
bar, but also to their growing familiarity with the modern varieties of business 
necessity and their appreciation of the commercial spirit. 

The law press, — especially the periodical press, which speaks with more 
freedom than text-books, — as it gradually feels its way towards the fulfilment 
of its peculiar function, considers either expressly, or with feelings which imply 
its meaning, not only the question, What is the law? but also the question, 
What is the truth about the law? in other words, What laws do the people 
need? It is with reference to this question that it considers the laws of the 
past and the present. In a word, the study and practice of the law is becoming 
a more and more liberal profession. The profession of the law in its depart- 
ment shares in the study of truth. 

Law is regarded and administered by lawyers from many points of view. 
Among these we think that there is at least one point of view which is essential 
to the healthy tone and the usefulness of the profession. It is the creative point 
of view; it is the inquiry, What laws do the people need from both legislatures 
and judges? This is the question which the law periodicals constantly ask. It 
is not the question of mere theorists or doctrinaires. They can neither answer 
nor understand such a question, because they do not study the people in common 
life. Nor is it the bid of demagogues. They ask, not what do the people need, 
but what does our party depend upon. Nor is it the aspiring query of the ver- 
dant tyro, whose ignorance of what the law is drives him into speculation 
about what he fancies it should be. It is the question of men who are or 
have been practitioners, whether barristers or solicitors, whether counsellors or 
attorneys, whether advocates or judges, familiar with business as well as with 
books, with clients as well as with writers, with men of affairs as well as with 
teachers of youth. Such men are almost sure to have caught from the world 
they live in the fatal infection of common sense. Some of them are wiser than 
others, but all of them know and say that the past, the present, and the future 
of the law, its history, its actual state, and its potential condition, as a means 
of preserving and also of improving civilization, must be considered by the 
lawyer who would fulfil the function of his office with a reasonable regard for 
all the forces which work the changes of any society. In brief, we want law for 
the sake of order. We donot keep order for the sake of law ; — law is one of the 
tentative expressions of the nature of men. 

Then they act accordingly, and that is the main point. It is the men who 
act in the law who understand it best. Of course we do not refer to ignorant 
pettifoggers, or pretentious officials, or even to the able men who practise with- 
out the spirit of a liberal profession. We are not trying to attack any person or 
to defend any prejudice anywhere. We are trying to discriminate between the 
more and the less valuable advisers among trustworthy lawyers. In a word, we 
are trying to understand the profession of the law. Now what we venture to 
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assert is, that any wise, or even reasonable, answer to the question already 
asked — What laws do the people need ? — necessarily involves the acknowledg- 
meut of truth as the basis of law. We mean that men’s nature and necessities 
make, unmake, and remake the law, and that the study of them in this process 
is a study of truth. There are men who study truth in natural science and in 
theology. But the law is no less fortunate. Take for instance the questions 
about insane criminals. Shall the physicians, the lawyers, or the theologians 
claim to be the chief students of truth there? Truth, to be sure, is a word, but 
it is a word worth keeping in a profession. 

As there is in other sciences more than one department in which the study 
of truth is pursued, so in law it is not only the historians, the critics, and the 
analysts, but also and especially the wisest among the learned practitioners and 
judges, who study with a disinterested spirit to find what, upon the whole, is the 
true course for decisions and legislation to take with reference to human nature 
and to all the cireumstances of society. The fact that they have to argue at the 
bar for their client’s side, or to rule upon the bench within technical limits, does 
not deprive them of the power of taking broader views when it is in place to do 
so. A practical instance of this at home is Judge Lowell’s action in making his 
draft for a national bankrupt law. If the observation and classification of the 
nature and habits of man or any inferior animal in respect to the food that 
he eats and digests is the study of truth, so we think is the observation and 
classification of the contracts which man makes or tries to make concerning 
that food, the rights which he tries to settle concerning the soil on which it 
grows, and the rules which he tries to arrange to suit the play of his instincts 
between meals. In such a study of law, in the attempts to study the truth 
in the history, the circumstances, and the life of men, in order to answer the 
question, What laws do the people need? it is the law press, from exhaustive 
text-books to the daily reports of cases in this or that city, which both asks 
the question and tries to answer it. The law journals especially are the needed 
link between the decisions of courts and the ideas of the people. The aver- 
age article may be no better than the average judicial opinion, but it fre- 
quently is as good, and it does, by criticism, what many a judge would like 
to have done for him oftener than it is done, provided that the critics keep 
a good spirit. Current criticism of the recent opinions of judges is much more 
common in the law journals of England than in those of this country. Perhaps 
this is due partly to the fact that both eriticism and dignity are more fully devel- 
oped there than here. Hence writers can be outspoken without constant fear of 
being suspected of malice; and persons who feel that their high position is un- 
questioned are less afraid of having their fallibility also recognized as a matter 
of course. In this connection we wish to say that the spirit of the law periodi- 
cals both here and in England is remarkable for a respectful tone of criticism. 
The reasonableness which is characteristic of the profession, owing largely to 
the necessity of deferring to precedents and of speaking even according to rules 
of procedure, as well as to the habit of considering the interests of others, is a 
trait which the law periodicals preserve, notwithstanding the haste with which 
much of their work has to be done. 


Cuartes E. GRINNELL. 
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The Irish Law Times and Solicitors’ Journal, Dublin, Oct. 1, 1881. 


Liability of Servant for Negligent Injury to Co-Servant, IL, continued 
CII.) in the number for October 8, cites American, English, and Irish cases. 


Tbid., Oct. 29, 1881. 

The Right to manacle Prisoners. —“ The question of the right to manacle 
prisoners, which arose before the Commission of Oyer and Terminer on Wednesday 
last, is one that has not frequently been the occasion of controversy in modern times. 
It may, however, occur at various stages of the prisoner’s custody, — at the time of his 
arrest, of his committal to jail, and of his appearing at the bar; and a few words upon 
the law applicable to each of those contingencies may here be useful. 

“Tn the first place, as regards the arrest, we consider that ordinarily, and not merely 
when the apprehension takes place on mere suspicion (as laid down by Mr. Levinge, 
‘Justice of the Peace’), an unconvicted prisoner ought not to be manacled, unless there 
is reasonable ground to fear an attempt at escape or rescue; and if without reasonable 
grounds the prisoner is manacled, the constable would seem to be liable to an action for 
assault. Wright v. Court, 4 B. & C. 596; Griffin v. Coleman, 4 H. & N. 265; Smith v. 
Brears and Beach, 1 Ir. L. T. 611; 2 Hale P. C. 219. Neither, in the dubious interval 
between the commitment and trial, should the prisoner be loaded with needless fetters : 
Fleta, Lib. c. 26; Mirror, c. 5, § 1, n. 54; 4 Bl. Com. 300; 1 Rol. 807, 1; 2 Inst. 381; 
1 Hale P. C. 601; 2 Hawk. c. 22, § 32; and if the jailer shall imprison a man so 
straightly by putting him in stocks, or putting more irons upon him than is needful, an 
action will lie against the jailer: Fitzh. Nat. Brev. 93; Dalton, c. 170, § 13; 1 Ed. 
IIL, st. 1, ¢. 7; 14 Ed. IIL, st. 1, ¢. 10; 17 St. Tr. 453. 

“ Lastly, as to the trial at bar, we apprehend that the prisoner ought not to be hand- 
cuffed. This question arose in 1867, when the prisoners charged with the Fenian out- 
rage at Manchester were brought in fetters before the police court, when their counsel, 
Mr. Ernest Jones, having failed in his peremptory demand for the removal of the man- 
acles, went so far as to throw up his brief. See 1 Ir. L. T. 603. But, in our opinion, 
such a demand could not be insisted upon as of right. That the prisoner ought to be 
unshackled we doubt not; the custom is so; but it is a matter lying within the discre- 
tion of the court. In State v. Kring, 1 Mo. 439, affirmed 64 id. 591, indeed, where 
the prisoner, having on a former trial assaulted a by-stander, was brought into court the 
second time ironed upon his wrists, and the court refused to order the removal of the 
irons, Bakewell, J., said: ‘It was no sufficient reason for compelling the prisoner to 
stand his tr‘al for his life with gyves upon his wrists and his hands bound together. 
Officers of the court could have been placed around him if he was considered dangerous 
to by-standers, or he might have been placed in an enclosed space within the bar of the 
court, as was the English custom. Any proper precaution against escape, or to guard 
‘against danger of violence from a prisoner, may be taken during the trial. These may 
be such as will not deprive his counsel of free communication with him, and will not 
tend to inflict physical torture upon the prisoner, or to deprive him of the freest use of his 
limbs, and of all his faculties in that moment of extreme jeopardy. But it is certainly 
not permitted to fetter his hands, and if he is brought ‘into court in irons he is entitled 
to have them removed whilst actually on trial; and it is error in the court to refuse to 
order the prisoner to be unbound.’ But in a later case, Faire v. State, 1 Southern 
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L. J. 348, we find it distinctly held that the right to manacle prisoners during their 
trial exists, and should be left to the discretion of the court. There the prisoner, who 
had been convicted of murder, appealed by reason of the court below having ordered 
his feet to be shackled at his trial. He had threatened that if he were found guilty he 
would never come out of the court-house alive, but that he would escape, or that the 
officers would have to shoot him ; and the sheriff, knowing his character, was persuaded 
that he would attempt to carry out his threat; on hearing which the judge ordered the 
sheriff to take any necessary precautions to prevent any attempted escape, but not to 
place the irons on his hands, nor to allow the jury to see what was done. His counsel 
asked to have the prisoner’s feet unshackled. The court replied that the irons had been 
placed on the prisoner in consequence of representations made by the sheriff, and pro- 
posed to have him sworn as to the cause; but to this course counsel objected; and the 
shackles were not removed. The Supreme Court refused to reverse the conviction, 
holding that, while it ought to require an extreme case to justify the placing of shackles 
or manacles upon a prisoner when undergoing trial, yet whether it is necessary or not 
should be left to the discretion of the trial court, and cannot be reviewed on appeal. An 
extreme case, certainly, was that which came before the Commission of Oyer and Ter- 
miner; yet we wholly approve of the humane determination of Baron Dowse. Peter 
Dillon, it will be recollected, was indicted for assaulting James Kelly. After a most, 
violent scene, Dillon actually attempted, in the dock, to strike the governor of the jail, 
whereupon the learned judge ordered that handcuffs should be placed on the prisoner. 
This was accomplished after violent resistance, the prisoner kicking and striking about 
him ; and then it was resolved to lash him by the hands to the bar of the dock. He then 
fell on the floor, and appeared as if working in a fit. ‘Remove him to the cells,’ said the 
learned Baron: ‘I will not try him in his present condition at all. Remove him; take 
the handcuffs off him; let him be taken back to the prison from whence he came; and 
let the prison officer report to me in the morning his condition. It is impossible that he 
should be tried in his present violent condition. It is not a proper thing for the ends of 
justice to carry on the solemn form of a trial in the presence of a man in that state. 
That man appears to me to be out of his mind.’ The accused was then with difficulty 
removed, wrestling with the police and warders as he disappeared, and uttering deep 
groans. Mr. Sheehan, Grangegorman Prison, stated that when he was stationed at 
Spike Island the prisoner was a convict there, and he was very violent. He believed 
that the fit which the prisoner appeared to have was mere acting. ‘But,’ said Baron 
Dowse, ‘it would be indecorous in a court of justice to carry on the trial of a man in 
that condition. I for one will never sanction, as a judge, the trial of a prisoner at the 
bar of a court of justice while he is in irons—never.’ See 3 Inst. 834; 1 East P. C, 
c. 16,§17; Leach, 36; 3 Burr. 1812; 4 St. Tr. 1303; 13 id. 221; Brit. ¢. 5.” 


The Law Times, London, Oct. 29, 1881. 
Mr. Joshua Williams, Q. C, the well-known authority on the law of 
real property, died on October 24, at the age of sixty-eight. 


Mr. Justice Lindley has received well-earned promotion to the Court of 
Appeal. The new Lord Justice was appointed a judge in May, 1875. 


The Solicitors’ Journal and Reporter, Oct. 1, 1881. 
Estates pur autre vie and Title by Occupancy cites a few English cases. 


Ibid., Oct. 8, 1881. 
Disclaimer of Lease in Bankruptcy, cites a few English cases. 
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Thid., Oct. 29, 1881. 

Dr. Bluntschli.— A short biographical article in this number says of him: 
“Tn no scientific discussion did he forget, or allow others to forget, that human 
interests were being dealt with.” 


The Law Journal, London, Sept. 24, 1881. 
Effect of Disclaimer in Bankruptcy cites a few English cases. 


Ibid., Oct. 8, 1881. 

Mr. Edwin Tyrrell Hurlstone, the joint author of the well-known Ex- 
chequer Reports, ‘‘ Hurlstone & Norman” and ‘“ Hurlstone & Coltman,” died 
on the 29th ult., at the age of seventy-five. 


The Virginia Law Journal, Richmond, Va., September, 1881. 
Taxation of National Bank Shares by or under State Authority, by 
Jno. W. Daniel, cites a few American eases. 


Ibid., October, 1881. 

Has a Creditor at Large the Right to impeach an Unrecorded Deed? 
by R. M. Brown, of Hillsville, Va., discusses a Virginia statute, and cites Vir- 
ginia cases. 

The American Law Register, Philadelphia, Pa., October, 1881. 

Preferred Stock, by John D. Lawson, St. Louis, Mo., cites English and 
American cases concerning the power to issue it, and the rights of its holders. 


Nuisance. -— A note by Henry Wade Rogers cites English and many Amer- 
ican cases. 


Duress. —A note by Marshall D. Ewell, of Chicago, cites English and 
American cases. 


Marriage and Divorce. — Note on Alimony after Marriage of a Divorced 
Woman, by Marshall D. Ewell, of Chicago, cites English and American cases. 


Mortgage.— Note on Merger of Cause of Action in Judgment by Fore- 


closure, but not of the Mortgage Lien, by W. W. Thornton, cites English and 
American cases. 


Tax. — Note on Recovery of Money paid under Mistake of Law, and Decrees 
by Payment to pre-empt Sale, by A. G. Simrall, Cincinnati, cites American and 
English cases. 


NOTES OF CASES. 


STATE COURTS. 


IOWA. 


Oral Acceptance of Order in Absence of Punds. — ( Head-note.) — A verbal 
acceptance by a drawee of an order drawn upon him in the absence of funds of the 
drawer in his hands, is not valid. A verbal acceptance is not, in this condition of 
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affairs, equivalent to a written acceptance. Walton v. Mandeville. Supreme Court. 
Oct. 5, 1881.— The Northwestern Reporter, St. Paul, Minn., Oct. 15, 1881. 


KENTUCKY. 
Recovery of Tax paid under Mistake. — (//ead-note.)— Where a party, 


through a mistaken view of his legal rights, pays money without legal or moral con- 
sideration, and which in equity and conscience the other party ought not to retain, the 
party paying may recover it back in equity. The maxim ignorantia legis non excusat 
does not apply to such a case. 

The above rule applied to a case of payment of illegal taxes to a municipal corpora- 
tion, although both the city and the taxpayer were, in good faith, of opinion at the time 
of payment that the tax was legal. 

A payment of taxes made in ignorance of the fact that the taxation is void, with 
knowledge that a compulsory process is at hand to coerce the demand, must be regarded 
as involuntary, and the party is entitled to recover his money. 

Where a party can plead and make his defence, a payment under protest will be re- 
garded as voluntary ; or if he has an option to either litigate the question or to submit 
to the demand and pay the money, in all such cases, there is no compulsion, and relief 
will be denied. 

In actions for relief for fraud or mistake, the cause of action, under the statutes of 
Kentucky, is not deemed to have accrued until the discovery of the fraud or mistake. 
City of Louisville vy. Anderson. Court of Appeal. — The American Law Register, Phila- 
delphia, Pa., October, 1881. 


MASSACHUSETTS. 


Common Carrier.—Loss of Trunk delivered to Hackman.— Mode of 
Delivery at Destination. — Acts of Plaintiff precluding Recovery. — In 
action to recover of defendants as common carriers the value of a trunk belonging to 
plaintiff, it appeared that the plaintiff engaged of defendants, who were proprietors of a 
hack-stable, a hack to take him and his trunks from one house to another in the city of 
B., the plaintiff saying that he would help the hackman with the trunks. The plaintiff 
with his trunks was driven as near to the house to which he desired to be taken as was 
possible; A. Place, on which the house was situated, being closed to carriages at a dis- 
tance of 250 feet from the house. The plaintiff offered to assist the driver in carrying 
the trunks, of which there were two, to the house, and said, “ Had we not better take the 
heaviest trunk first?” The driver said, “ Yes; I will set the other trunk in here,” put- 
ting it inside of certain posts on A. Place. They then went in with the heaviest trunk, 
came back, and the other trunk was gone and was never found. The defendants were 
familiar with A. Place. Held, that a finding for the defendants, on a trial before a 
judge without a jury, was warranted by the facts. Patten vy. Johnson. Supreme Judi- 
cial Court. Decided June, 1881. Abstract of opinion in Massachusetts Law Reporter, 
Boston, Mass., Oct. 12, 1881. 


Evidence not offered before Auditor.— Appraisers’ Schedule as Second- 
ary Evidence of Contents of Store.— New Trial on Question of Damages. — 
It is no objection to the admission of evidence in the trial of a case before the court that 
it was not offered on the hearing before an auditor. 

To prove what goods were in a store, the contents of which were mortgaged, and 
to prove their value, in an action by the mortgagee for their conversion, the schedule of 
appraisers appointed in insolvency proceedings is admissible in evidence, not merely as 
& memorandum to refresh the memory of the appraisers, called as witnesses, but as an 
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independent link in a chain of evidence tending to show what goods were in the store 
and their value; and therefore a copy of the schedule is admissible, a proper foundation 
being laid for the admission of secondary evidence. ‘There having been a full and fair 
trial upon the question of the liability of the defendant, but an erroneous ruling on 
the question of damages, a new trial was ordered upon the question of damages only. 
Fletcher v. Powers. Supreme Judicial Court. Decided June, 1881. Abstract of opin- 
ion in The Massachusetts Law Reporter, Boston, Mass., Oct. 12, 1881. 


Support of Lunatic at Hospital. — Liability of Kindred to Town for it. — 
Stature. — Exceptions to be overruled upon filing of Suggested Amend- 
ment.— A city or town which has paid for the support of a lunatic at a lunatic hos- 
pital may, by the true construction of the statutes, recover the sum paid of the lunatic 
or of the kindred bound by law to support him. 

In such an action the declaration contained two counts, one founded upon an express 
agreement by one of the kindred to reimburse the town, the other founded upon his lia- 
bility generally. At the trial the judge erroneously ruled upon the first count as if it 
were like the second, overlooking its form, which required proof of an express contract. 
Held, that, notwithstanding the error, a new trial would not be ordered, but the plain- 
tiff would be allowed to file an amendment founding his claim for the sum named in 
the first count upon the statute liability; and upon such amendment being filed the de- 
fendant’s exceptions would be overruled. Arlington v. Lyons. Supreme Judicial Court. 
Decided June, 1881. Abstract of opinion in The Massachusetts Law Reporter, Boston, 
Mass., Oct. 19, 1881. 


Negligence. —- Damage following Ordinary Storm.— Joint Liability of 
Companies keeping Embankment. — Action against a manufacturing company 
and a railroad company to recover damages sustained in consequence of the breaking 
away of an artificial embankment to a pond, by means of which the plaintiff’s tannery 
and its contents were injured or destroyed. The breaking away of the embankment 
took place immediately after a storm, which caused a great accumulation of water in the 
neighboring ponds. Auditors, to whom the case was referred, found that the storm and 
all the operations of nature attending it and contributing to raise the waters of the pond 
where the embankment was situated, and to produce the disaster, were not extraordinary, 
but were such as might at any time be reasonably expected to occur, and which might 
and ought to be anticipated and provided for by reasonable precaution. They also found 
that each of the defendants was negligent in the construction and management of its 
works, and that the negligence of each contributed to the disaster. Held, that the de- 
fendants are jointly liable. Bryant v. The Bigelow Carpet Company. Supreme Judicial 
Court. Rescript filed Oct. 20, 1881. — Zhe Boston Daily Advertiser, Oct. 21, 1881. 


Insolvency. — Attachments in other States of less than four Months’ 
Standing. — Judgments obtained and Money collected.— Title good against 
Assignees. — Garnishment.— Special Partner not joined.—In an action of 
contract for money had and received, brought by the assignees of an insolent debtor, it 
appeared that the defendant, being a creditor of the insolvent, resident like him in the 
State of Massachusetts, brought actions in various other States, and attached by process 
of garnishment debts due to the insolvent’s firm, recovered judgments, and reccived sums 
of money collected from the garnishees on execution, Something more than two months 
after these attachments were made, but before the recovery of the judgments, proceedings 
in insolvency were commenced against the debtor in Massachusetts. 

The assignees in insolvency seek in this action to recover the sums of money collected 
upon the judgments. Held, that the attachments being made prior to the time when the 
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assignment in insolvency took effect, and being made in other States, were not dissolved 
by the proceedings in insolvency in Massachusetts, and, being valid by the laws of the 
States respectively in which they were made, they must prevail over the assignment. 
It being also claimed by the plaintiffs that as in the actions brought by the defendant 
the insolvent only was named as defendant, although the firm consisted of himself and a 
special partner, the attachments could not hold the indebtedness of the garnishees to the 
partnership, it was held that the special partner ought not to have been joined as a 
co-defendant in the actions brought by the defendant, and that the proceedings in this 
respect were correct. Lawrence v. Batcheller. Supreme Judicial Court. Rescript filed 
Oct. 22, 1881. — The Boston Daily Advertiser, Oct. 23, 1881. 


MICHIGAN. 


Fixtures.— Sale of Mill Machinery.— Title to remain in Vendor until 
Payment.— Transfer to Third Person.— Notice.— Conversion.— Demand. 
— (Head-note.) — A man bought a steam-engine and other machinery to put into a 
mill which he was building, but it was expressly stipulated that title thereto should 
not pass until it was fully paid for. He afterwards sold the mill to his uncle without 
having paid for the machinery, and the owner thereof, after demanding it, brought 
trover for it against the purchaser. It appeared that defendant knew his nephew was 
embarrassed, and had indorsed his paper, and took the property to save himself. 
ITeld, proper in support of the action to show that, before buying, defendant had a 
conversation with plaintiff in which he admitted that he knew there was something 
about the latter’s claim; that his nephew had not paid for the machinery; that defend- 
ant had been to see if plaintiff had any chattel mortgage on it, and did not find any ; 
and that when he purchased he had not said anything to his nephew about the mat- 
ter, or asked him if plaintiff was paid, and had not said anything to plaintiff, though 
he had frequent opportunities to do so. 

Where machinery is sold to be set up in a mill, but with a stipulation that title shall 
not pass until it is paid for, and without the vendor’s knowledge it is so attached to the 
realty as to make it, under ordinary circumstances, a fixture, and before it is paid for 
the property is sold to some person who had sufficient knowledge of the owner’s claim 
to put him on inquiry, trover will lie for the conversion of the machinery. 

Where a demand for property is made before bringing trover, and defendant replies 
that he neither admits nor denies the claim, and shall not consent to plaintiff taking 
away property, nor forbid him to do so, there is a sufficient refusal to establish a conver- 
sion. /ngersoll y. Barnes. Supreme Court. Oct. 19, 1881.—Zhe Northwestern Reporter, 
St. Paul, Minn., Oct. 29, 1881. 


Negligence of Master and Servant.— Public Conveyance.— Liability 
of Owner of Steam-yacht to Passengers. — Charterer.— Collision of Ves- 
sels. — Evidence. — Limited Liability Act as to Ship-owners not applicable 
between Lakes.— (//ead-note.) — The rule by which one who rides in a private con- 
veyance is presumed to control or be identified with the driver, and to have no right of 
action for any injury done him by a collision caused by the driver’s negligence, cannot 
apply to passengers in public conveyances, such as railway cars or steamboats, even 
though they have chartered the conveyance. 

The master of a vessel cannot relieve himself of responsibility for its safe manage- 
ment by surrendering its control to a charterer. 

Where a passenger in a conveyance can have no control over those in charge of it, 
he cannot be held to be so identified with them as to be considered a party to their neg- 
ligence. 
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Passengers on a steam-yacht chartered for their use, but not under their control in 
matters of navigation, have a right of action against its owners for injuries caused them 
by the negligent management of those in charge of it. 

An act wrongfully done by the joint agency or co-operation of several persons, or 
done contemporaneously by them without concert, renders them liable either jointly or 
severally. 

If a passenger upon one vessel is injured by its collision with another in consequence 
of the negligence of the officers of both, he has a right of action against them jointly, 
and it is for the jury to fix the liability where it belongs. 

Where evidence tends to make out a case for the plaintiff, its force and effect is for 
the jury, and the Supreme Court will not attempt to review or weigh it. 

The limited liability act of Congress exempting ship-owners from personal liability 
for injuries caused by the negligence of those in charge of their vessels, does not apply 
to boats navigating streams connecting the Great Lakes. Cuddy v. Iforn. Supreme 
Court. Oct. 12, 1881. — The Northwestern Reporter, St. Paul, Minn. Oct. 22, 1881. 


NEW YORK. 


Chattel Mortgage. — Foreclosure.— Accommodation Note.— Equitable 
Lien of Creditors on Surplus. — (//ead-note.) — Where the mortgagee under a 
chattel mortgage assumes to sell all the mortgaged property, and afterwards takes pos- 
session and claims the property under this title, the mortgagor may elect to treat the 
entire sale as valid, and hold the mortgagee liable for the proceeds of the sale in excess 
of the mortgage debt. 

An accommodation note is not a liability within the strict terms of the mortgage. 

Where such a note was made after the foreclosure sale, and was not paid until after 
supplementary proceedings had been commenced against the mortgagor, — //eld, that 
the security was extinguished by the sale, and that the judgment creditors of the mort- 
gagor had acquired an equitable lien on the surplus fund. Davenport v. McCheeney. 
Court of Appeals, Oct. 4, 1881.— New York Weekly Digest, New York, N. Y., Nov. 4, 
1881. 


Broker. — Unauthorized Sale of Stock.— Measure of Damages. — ( Head- 
note.) — Where a broker makes an unauthorized sale of stocks which he is carrying for a 
party, the measure of damages is the difference between the purchase price and the price 
such party would be obliged to pay in the market to regain the stock within a reasonable 
time after such sale. 

Where it appeared that the stock could have been purchased for thirty days after the 
sale for a less price than that at which it was sold, — Held, that plaintiff was only entitled 
to nominal damages. Colt v. Owens. Superior Court. June 13, 1881.—New York 
Weekly Digest, New York, N. Y., Nov. 4, 1881. 


Master and Servant.— Convict Labor. Statute. — (Head-note.) — White it 
is not necessary to constitute the relation of master and servant that there should be a 
formal hiring by the master of the servant, yet such relation cannot exist unless the 
person who performs the service is subject to the control and direction of the person for 
whom the service is performed. 

This relation of master and servant does not exist between one who contracts for 
prison labor, under the statute, and one of the convicts who is compelled to work under 
said contract by the prison authorities. Cunningham v. Bay State Shoe & Leather Co. 
Supreme Court. September, 1881.— New York Weekly Diyest, New York, N. Y., 
Nov. 4, 1881. 
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Warranty. — Sale of Business. — Statement of Business of Past Year. — 
( Head-note.) — A statement made by one selling his business as an insurance agent, that 
the same had amounted to a certain sum during the past year, is not a warranty, nor 
ean an action of that nature be maintained in case such statement should prove to be 
false. 

It seems that an agreement that the business should produce a certain sum during 
the ensuing year would be a warranty. Foland vy. Preston. Supreme Court. September, 
1881.— New York Weekly Dijest, New York, N. Y., Oct. 28, 1881. 


Confiscation under Acts of Congress. — Requirements.— Notice to 
Owner. — (//ead-note.) — Until the U. S. District Attorney has knowledge as to who 
is the owner of property, and what such owner has done in violation of the acts of Con- 
gress, he has no right to take proceedings to confiscate such property. 

The right to condemn property under the acts of Congress depends upon the wrongful 
acts of the owner, who must be brought into court that he may have a hearing. 

Where it appeared that proceedings were taken to confiscate property of a married 
woman under her maiden name, and that she had no notice of such proceedings, and it 
did not appear what the notice given by the marshal was, — Held, that such proceedings 
were a nullity. Chapman v. The Phoenix National Bank, Court of Appeals. May 31, 
1881.— New York Weekly Digest, New York, N. Y., Oct. 7, 1881. 


Bills and Notes. — Title to Check. — ( /Jead-note.) — Checks deposited in a bank 
by a customer, and received by such bank, with the assent of the customer, as cash, and 
entered in the pass-book as cash, as shown by same being entered in a different place 
from that wherein entries were made of bills for collection, become the property of the 
bank, and the bank so receiving such check may transfer a good title. ‘If such checks 
are stolen, lost, or destroyed, the bank sustains such loss. 

Another bank, therefore, which accepts such a check from the bank in which the 
same was deposited, and applies the same upon an indebtedness due it, acquires title to 
such check, and may maintain an action thereon against the drawer. Metropolitan 
National Bank v. Lloyd. Supreme Court. June 30, 1881.— New York Weekly Digest, 
New York, N. Y., Oct. 21, 1881. 


Betting and Gaming. — ( Head-note.) — A deposit of an entrance fee, to enable the 
depositor to compete for a prize in a foot-race, or other athletic contest, is not a viola- 
tion of the statute against betting and gaming, and the money so deposited cannot be 
recovered under that statute. Costello y. Curtis. Supreme Court, September, 1881.— 
New York Weekly Digest, New York, N. Y., Oct. 28, 1881. 


PENNSYLVANIA. 


Breach of Promise.— Evidence of.— (Head-note.)—A contract to marry 
without specification of time is a contract to marry within a reasonable time. 

The age of the parties and the pecuniary ability of the man to support a family are 
proper matters to consider on the reasonableness of the delay in a particular case. 

A refusal to fulfil a contract to marry may be as unmistakably manifested by con- 
duct as by words. The true question is, whether the acts and conduct of the defendant 
evinced an intention to be no longer bound by the contract. 

This is the correct rule in cases of sales of personal property; and it applies with 
greater reason to a marriage contract, which should rest on mutual affection. 

It is not necessary that the plaintiff should offer to marry the defendant and he ex- 
pressly refuse, if the acts and declarations of the defendant dispense with the necessity 
of the request, or show that he broke the contract. 
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Although, before suit, the plaintiff may have written a letter to the defendant, in 
which she says, “I don’t want you,” but, at the same time, informs him of her intention 
to hold him liable for his breach, she will not be deemed to have released the defendant 
thereby. Wagenseller vy. Simmers. Supreme Court.— The Legal Intelligencer, Phila- 
delphia, Pa., Sept. 30, 1881. 

RHODE ISLAND. 


Appeal. — Replevin. — Error in Bond as Surplusage. — In replevin, judg- 
ment was given for the defendant for return and restoration, and for costs taxed at $2.20. 
The plaintiff appealed, and in his appeal-bond described the judgment as given “ for the 
return and restoration of property, damages and costs of suit (including appeal-bond) 
taxed at $9.10.” J/eld, that the error in the bond did not vitiate the appeal; that the 
judgment being otherwise identified, the erroneous parts of the bond could be rejected as 
surplusage. Mathews v. Morrison. Supreme Court. Decided May 7, 1881. — The 
Reporter, Boston, Mass., Oct. 12, 1881. 


Residence of Foreign Corporation. — We do not think a foreign corporation 
can, under any circumstances, be regarded as a resident of the State, in the absence of 
any legislation recognizing it or giving it a status as such. The proper seat or “ resi- 
dence” of such a corporation is the State which created it and which continues it in 
existence ; otherwise the corporation might have its residence in a multitude of juris- 
dictions. And see 5 R. I. 393, and cases there cited. This view is confirmed by the 
decisions on the analogous question in relation to the jurisdiction of the United States 
courts, the more recent of which hold that a corporation is to be deemed “a citizen” of 
the State by which it was created, without regard to the citizenship of the corporators. 
Stafford v. American Mills Co. Supreme Court. Decided May 30, 1881.— The Re- 
porter, Boston, Mass., Oct. 12, 1881. 


Attachment of Stock.— Collateral transferred to Creditor.— An attach- 
ment will not lie against shares of A. in a corporation, which have been transferred to 
B. as collateral security, and which B. has subsequently, at the request of A., trans- 
ferred to C., a creditor of A. Beckwith v. Burrough. Supreme Court. Decided May 7, 
1881. Opinion in The Reporter, Boston, Mass., Oct. 12, 1881. 


VERMONT. 


Evidence of Character. — Flippancy concerning it in Charge to Jury is 
Error. — In a criminal case the court told the jury that the defendant had a right to put 
his good reputation before them for their consideration, “as a kind of make-weight in 
his favor if there is a pinch in the case.” Held, error, as tending to impress the jury 
with the belief that evidence of good character was of no value. Button v. Wins/ow, 
Supreme Court. Decided 1881. — The Reporter, Boston, Mass., Oct. 12, 1881. 


Mortgage. — Satisfaction. — Subsequent Mortgages. — Assigned Notes. 
— Priority. — Where a mortgage was discharged of record by the mortgagee, who had 
the mortgage in his possession, and other mortgages were taken in good faith without 
notice, actual or constructive, that two of the mortgage notes had been assigned, — //e/d, 
that the mortgages so received take precedence of the mortgage for the notes so assigned 


Torrey v. Deavitt. Supreme Court. Decided 1881. Opinion in Zhe Reporter, Boston, 
Mass., Oct. 19, 1881. 


Principal and Agent.— Sale.— Collection of Debt.— A “travelling sales- 
man” may make a contract by which the payment for the goods may he made to him 
at some future time. If his principals desire that the payment shall be made to them 
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directly, they must give clear notice thereof. Putnam vy. Moore. Supreme Court. De 
cided February, 1881. Opinion in The Reporter, Boston, Mass., Oct. 26, 1881. 


WISCONSIN. 


Libel, Joint Action for.— Libel of Attorneys.— Privileged Publication. 
— Liability of Proprietor of Newspaper. — (//ead-note.) — For a libel which 
concerns plaintiffs as partners in the practice of their profession they may sue jointly. 

A publication which charges attorneys-at-law in their conduct touching the defence 
ofa client against a criminal prosecution with “ betraying and selling innocence ina 
court of justice,” and with doing acts in their profession which should cause them “to 
be held up to the world as derelict in their sense of honor and obligation,” 
worthy of trust and confidence,” is libellous. 

Such a publication in a newspaper is not in the nature of a report of a proceeding in 
a court of justice, and is not privileged. 

The proprietor of a newspaper in which a libel is published may be sued therefor 
without joining the writer of the article as a defendant. Ludwig vy. Cramer. Supreme 
Court. Oct. 18,1881.— The Northwestern Reporter, St. Paul, Minn., Oct. 29, 1881. 


and “un- 


Delivery.— Return and Destruction of Deed.— Secret Declaration of 
Trust not affecting Title. — (//ead-note.)— The legal effect of the delivery of a 
deed of conveyance by the grantor to the grantee, with intent to pass the title, is not 
altered by its subsequent redelivery to and destruction by the grantor. 

The grantee in a deed is not affected by a declaration of a trust as to the lands con- 
veyed, made by the grantor in a separate paper, not referred to in such deed, nor assented 
to or even known by the grantee when he took the title. Rogers v. Rogers. Supreme 
Court. Sept. 27, 1881.— The Northwestern Reporter, St. Paul, Minn., Oct. 22, 1881. 


ENGLAND. 


Extraneous Evidence to explain Latent Ambiguity in Will.— Name of 
Executor. — (//ead-note.) — A dissenting minister appointed Henry S. end William M., 
of C., executors of his will. There were two deacons of his chapel, Henry S. and Thomas 
M., and Thomas M. had a son by the name of William Abraham M. There appeared 
to be no other persons answering more nearly to the description in the will. Upon 
proof that the testator had expressed a wish that the two deacons of his chapel should 
be his executors, extraneous evidence was held admissible to show that Thomas M., and 
not William Abraham M., was the person intended to be nominated by the testator. 


In the Goods of Brake. Probate Division. April 5, 1881.—45 Law Times Reports, 
n. 8. 191. 


Will.—Bona Vacantia.— Administration by Executors.— Assignment 
to the Crown. — Claim by Next of Kin. — Interest claimed from the Crown. 
— (Head-note.) — The trustees and executors of a will administered the estate; and 
upon its being decided, in a suit instituted for the purpose, that there was an intestacy, 
and no heir or next of kin being discovered, the trustees assigned the leasehold property 
to the Solicitor for the Treasury, to be held for the benefit of the crown. The claim- 
ants, six years afterwards, established their claim as next of kin of the testator, and the 
court declared them entitled. Held, that the crown was not chargeable with interest 


on the rents and profits received from the property while in its possession. Jn re Gos- 
man, L. R. 17 Ch. D. 771. 


Will. — Legacy. — Substitution.— Issue of Child dead when the Will 
was made. — (L/ead-note.) — A testatrix, by her will, gave a sum of money to trustees 
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on trust, after the death of the widow of a cousin, for the children of the cousin, share 
and share alike; provided, that in case of any of the children dying in the lifetime of the 
testatrix leaving issue, such issue should take the share to which their parent would 
have been entitled if living. One of the children was dead when the will was made, 
and a codicil showed that the testatrix was aware of this. J/eld, that the issue of that 
child took a share in the money. Jn re Lucas’s Will, L. R. 17 Ch. D. 788. 


Will.— Legacy to Wife. — Priority. — (//ead-note.) — A testator gave to his 
wife all his furniture and effects, together with the sum of £500, to be paid to her 
immediately after his decease. Le also directed his trustees to raise out of his estate 
the sum of £12,000 and .£5,600, and invest the same, and pay the interest of the 
£12,000 to his wife during her life, and the interest of the £5,000 to his brother and 
sisters during their lives; and after the death of his wife, brother, and sisters, those sums 
were to fall into the residue of his estate. He then gave his brother and sisters legacies 
of £6,000 and £2,000, and gave other smaller legacies. His estate proved insufficient 
for the payment in full of all the legacies. Held, that the legacy of £500 to the wife had 
priority over all the other pecuniary legacies. Held, that the legacies of £12,000 and 


£5,000 had priority over the other legacies. Jn re Hardy, Wills vy. Beswick, L. R. 17 
Ch. D. 798. 


Patent for protecting Explosives. — Foreign Manufacture according to 
Patent Process.— Transshipment in British Waters. — Continuing User. — 
Custom-house Agency. — Practice.— Amendment at Hearing. — (//ead- 
note.) — A patent having been granted in this country for making the handling of nitro- 
glycerine lees dangerous, by causing it to be absorbed in porous unexplosive substances, 
a material manufactured abroad by the patent process was imported into British waters. 
Held, by Bacon, V. C., that such importation, though for the purpose only of transship- 
ment for exportation, and not for the purpose of having the material landed and stored 
in this country, was a continuing user in this country of the invention, and hence an 
infringement. At the trial of an action for alleged infringement of a patent, by the im- 
portation into British waters of a material manufactured abroad according to the patent 

’ process, for the purpose of having it transshipped for exportation, evidence was given 
that the defendants had acted as custom house agents for the foreign manufacturing 
firm, in getting the goods landed and stored in this country. Leave given to the 
plaintiff, at the hearing of the trial, to amend the statement of claim by alleging this 
practice, and that such practice was an infringement. J/eld, by the Court of Appeal 
(reversing the decision of Bacon, V. C.), that the acting as custom-house agents for an 
importing firm was not an infringement of an English patent, although the importation 


might have been itself an infringement. Nobel’s Explosives Company v. Jones, L. R. 17 
Ch. D. 721. : 


Principal and Agent.— Undiselosed Principal. — Consignor and Con- 
signee. — Sub-contract.— Privity of Contract.— Right to follow Goods or 
Proceeds. — Trustee. — ( Head-note.) — The plaintiffs, who were Jand-owners in New 
Zealand, were in the habit of shipping wheat from New Zealand to England for sale on 
the London market, taking bills of lading which made the wheat deliverable to them- 
selves in London, and indorsing these bills to M. and T., merchants and factors at 
Glasgow, with instructions to sell the wheat in London. M. and T., having no house or 
agency in London, were themselves in the habit of indorsing these bills of lading to the 
defendants, who were corn-factors and brokers in London, for the purpose of their selling 
there the wheat. When any sales were effected, M. and T. delivered account sales to 
the plaintiffs in the usual form, deducting a del credere commission of £3 per cent, whilst 
the terms upon which the defendants were employed by M. and T. were different, being 
a factorage of £2 per cent, and not a del credere commission. The indorsement of the 
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bills of lading by the plaintiffs to M. and T., and by M. and T. to the defendants, was 
in each case only for the purpose of selling the wheat, and without the intention of 
passing any property in it. ‘lhe plaintiffs knew that the sales effected for them by 
M. and T. in London were made by brokers employed by M. and T., but the plaintiffs 
were in no way parties to the particular contracts of sale, nor were their names dis- 
closed upon them. The defendants effected sales of certain cargoes of wheat which had 
been so consigned for sale by the plaintiff in the above mode, and paid the proceeds 
into their own account with their bankers, and from time to time made remittances to 
M. and T. on account of them; but upon reference to the defendants’ books of account 
the proceeds of the particular cargoes could be separated and identified. M. and T. 
carried on a business at Leith as well as at Glasgow, and they employed the defendants 
in respect of both; and when they stopped payment, which they did, they were indebted 
to the defendants upon the Leith account, but not on the Glasgow account. 

The plaintiffs having brought an action against the defendants for the net balance 
of the proceeds of the said cargoes of wheat, after deducting the remittances made to 
M. and T, in respect thereof, but without giving credit due to them from M. and T. on 
other transactions, the jury found at the trial, first, that the plaintiffs did not, through 
their agents, employ the defendants to sell and account for the proceeds of the wheat; 
secondly, that the defendants knew, or had reason‘to believe, that M. and T. were acting 
in the sales as agents for a third person. Held, that the plaintiffs were not entitled to 
recover, as there was no privity of contract between them and the defendants, and the 
defendants did not stand in any fiduciary character towards the plaintiffs so as to entitle 
the latter to follow the proceeds of their property in the defendants’ hands, and as what- 
ever right the plaintiffs might have had as owners to claim the wheat before it had been 
sold, they had no right, after such sale, to the proceeds, without giving credit for the 
sum due to the defendants from M. and T., on their general account. New Zealand § 
Australian Land Co. v. Watson, L. R. 7 Q. B. D. 874. 


Will.— Accumulations for Twenty-one Years. — Tenant for Life. — In- 
fants in Remainder.— Allowance for the Benefit of Infants. — Position in 
Life. — (//ead-note).— A testator left property to the value of £10,000 a year to be 
accumulated for twenty-one years, and directed the accumulations to be laid out in the 
purchase of land, to be then held in trust for Sir H. Havelock for life, and afterwards 
for his eldest son for life, and his first and other sons in tail, with a similar trust for Sir 
H. Havelock’s second son and his issue, with subsequent limitations over. Held, that 
as Sir H. Havelock was possessed of a moderate income only, which was insufficient for 
the maintenance and education of his sons, to fit them for their prospective positions in 
life, a sum of £2,700 per annum should be allowed him for the benefit of the infants. 
Havelock vy. Havelock, In re Allan, L. R. 17 Ch. D. 807. ° 


INDEX TO VOLUME XV. 


A. 


ABATEMENT. Pleading. 

Abduction of Son, 55. 

Abortion. See Criminal Law. 

Acknowledgment. See Deed. 

Action, 224. 

Admiralty, Abduction of Son, 55. 

Against Corporation for Malice, 134. 

Against Patentee for threatening those 
using Certain Article mala fide, 292. 

Between Innocent Parties, Draft fraudu- 
lently altered, 46. 

Civil, against Judge, 52. 

Debt due on Death of Debtor, 65. 

Dismissal of Bill in Equity without Prej- 
udice to Future Suit, 57. 

Ex Contractu, Impossibility of Perform- 
ance as Defence, 133. 

For Deceit, through Mercantile Agency, 
222. 

For Embezzlement of Property of De- 
ceased Person, Executor and Adminis- 
trator, Heir, Statute, 482. 

For Statutory Damages by Party to Con- 
tract made on Sunday, 482. 

Joinder and Costs of Third Parties, 205. 

Mandamus for Land Patent, 143. 

Money had and received, Insurance for 
another, 62. 

Mortgagee against Grantees, Assuming 
Mortgage, 222. 

On Check, Bill of Exchange, not ac- 
cepted, 50. 

On Guaranty by Successor of Trustee, 68. 

Payment in Mistake of Fact, 215. 

Restraint of, in another State, 59. 

Right of Third Person to sue on Con- 
tract in his Favor, 231. 

Statute of Frauds, 224, 


Action, — Continued. 

Trespass Quare Clausum, Breach of Cove- 
nant for Quiet Enjoyment, Landlord 
and Tenant, 483. 

Administration, Estate of Living Person, 
50. 
See Executor and Administrator. 
Admiralty, Abduction of Minor Son, 55. 

Attachment, Actual Seizure, 145. 

Authority of Managing Owner of a Ship 
to bind other Owners, 475. 

Care of Sick and Injured Seamen, Negli- 
gence, Fellow-servant, Deviation, 144. 

Collision, 814. 

Collision at Sea, General Maritime Law, 
Foreign Law, Lex Fori, 621. 

Collision, Burden of Proof, 55. 

Collisions at Sea, The Overtaking Rule, 
527. 

Collision, Negligence, 56. 

Collision, Sailing Regulations, 488. 

Compulsory Pilotage, Liability of Ship- 
owners for Damage to Cargo before 
sailing, 223. 

Contributory Negligence, Compulsory 
Pilotage, Steam-tug, 552. 

Demurrage, 227. 

Demurrage, Loading and Unloading at 
Fixed Daily Rate, 488. 

General Average, Deck Cargo, 698. 

Insurance, Marine, Partial Loss, Prin- 
ciple to ascertain Loss, 697. 

Marine Insurance, Concealment of Op- 
tion of cancelling Charter, 698. 

Restraint, Bail for Safe Return, 70. 

Salvage, 68. 

Salvage of Specie, 416. 

Stranding to save Crew, General Aver- 
age, 230. 

See Ships and Shipping. 
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Adoption, See Parent and Child. 
Adverse Possession, What is Iuterruption 
of, 286. 
See Easement. 
Agent. Sce Principal and Agent. 
Alabama Claims, 70, 425. 
Allen, Hon. William, 685. 
Alteration of Instruments, 46. 
Ames, Seth, Judge, Mass., 142, 684. 
Annuity. Will. 
Appeal, from Supreme Court of Canada to 
England, 141. 
See Practice. 
Arbitration and Reference, Evidence, Wai- 
ver of Exception, 155. 
Award, Parol Evidence of Action of Ar- 
bitrator, 287. 
See Evidence. 
Arbitrator, Misconduct of, Award im- 
peached, 62. 
Arrest by U. S. Supervisor of Elections, 
55. 
Another County, 758. 
Assault, Consent, Submission, 228. 
Permitted, 282. 
Assignments by Insolvents, Conflict of 
Laws, 251. 
Assignment for Benefit of Creditors, Effect 
in another State, 358. 
For Benefit of Creditors, void because 
Debtor Solvent, 153. 
For Creditors, Mistake of Creditor as to 
Time, Delay in Mails, 530. 
Assumpsit, for Money paid under Mistake 
of Fact, 215. 
Money paid under Mistake of Law, Tax, 
811. 
Recovery of Tax paid under Mistake, 
812. 
Attachment, Bankruptcy, Fraud, 546. 
Conspiracy to issue to prevent Collec- 
tion of Plaintiff's Judgment, 290. 
Fraudulently enticing into another State, 
148. 
Hour of Service, 148. 
Keeping Animal, Costs, 480. 
Of Equitable Interest in Land, Release of 
Part, Priority of Mortgage, 696. 
Of Stock, Collateral transferred to Cred- 
itor, 817. 
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Attachment, — Continued. 
Suits, Estoppel in, 133. 
Sce Admiralty. 
Attorney, Accepting Payment other than 
Money, 59. 
Admission of Women to the Bar, 757. 
And Client, Disharring Attorney, 541. 
Assignment of Claim to, 697. 
Costs of, when Party, 419. 
Disbarring, 536. 
Duty of Solicitor, Legacy to Solicitor’s 
Wife, 362. 
Liability for Collection by Agent, Em- 
bezzlement, Interest, 216. 
Lien, 290, 
Power of Counsel and Solicitor to com- 
promise Suits, 207. 
Second Mortgages to Solicitors, 689. 
Solicitor’s Lien on Client's Money, 749, 
751. 
Unauthorized Appearance, 149. 
Sce Bar, Admission to the. 
Attorney’s Fee on Note, Usury, 220. 
Attornment. Sce Landlord and Tenant. 
Auction, 489. 
Auditor, Evidence not offered before him, 
812. 
Right to go to Jury with Report of, 62. 
Award, Sce Arbitrator. 


B. 


Bail, Travel to get, 758. 


Bailment, Charter-party, Involuntary 
Bailee, Burden of Proof, Proof of Neg- 
ligence, 693. 

Deposit by Court in Savings Bank not a 
Special Deposit, 58. 
For Creditor, 152. 
Involuntary Bailee, 617. 
Bailee, Burden of Proof, Negligence, 
548. 
Sce Pledge. 
Ball, F. Q., Law of National Banks, 408. 
Bank and Banking, Banker's Lien, 289. 
Deposit in Savings Bank by Court not 
Special Deposit, 58. 
Depositor, Forged Checks charged, 423. 
Liability as Collecting Agent, Notaries, 


284. 
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Bank and Banking, — Continued. 
National, Interest, Rate of, 420. 
National, Law of, F. Q. Ball, 408. 
National, Limitation of Powers of, 48. 
National, Taxation by State, 144. 
National Bank, Limitation of Powers 

of, 48. 

Taxation of National Bank Shares by 
State, 811. 

Bankrupt Law, National, Equal State Ex- 
emptions proposed, 683. 

Bankruptcy, Agency, 227. 

Attachment, Fraud, 546. 

Attornment Clause in Mortgage, Rent, 
281. 

Bankrupt as Plaintiff, Assignee refusing 
to prosecute Action, 758. 

Breach of Contract, Measure of Dam- 
ages in Action by Trustee of Bankrupt, 
229. 

Composition, Action by Creditor for 
Claim omitted or erroneously stated 
by Debtor, 217. 

Composition, Contracts with Debtors, 
687. 

Composition, New Promise, 618. 

Composition, Refusal to register Reso- 
lution wholly in Debtor’s Interest, 
762. 

Contract after Composition, 687. 

Contractor's Lien for Machinery on 
Barge, 293. 

Discharge as against State, Public School 
Fund, 357. 

Disclaimer of Lease in, 810. 

Effect of Disclaimer of Lease in, 811. 

Promoter of Company, Secret Profit, 
Discharge, Proof of Claim, ‘ Unliqui- 
dated Damages,” ‘‘ Contract,” ‘* Debt 
incurred by means of Fraud or Breach 
of Trust,” English Bankruptcy Act, 
1869, §§ 31, 49, 552. 

Punishment for Fraud in Italy, Den- 
mark, and Sweden, 202. 

Statute of Limitations, 154. 

Surety, 552. 

Sce Statute of Limitations, 227. 

Bar, Admission to the, 295, 531. 
Association, American, Report of Fourth 

Meeting, 683. 


Bastard. See Legitimacy; Will. 
Baylies’s Sureties and Guarantors, 742. 
Benedict, M., Anatomical Studies of Brains 
of Criminals, 607, 
Benjamin, R. M., Questions on Kent's 
Commentaries, 525. 
Benjamin's Chalmers’s Law of Bills of Ex- 
change, 743. 
Bennett, E. H., Farm Law, 126. 
Bequest. See Will. 
Bicycle, Law in England, 52. 
Bigamy. See Criminal Law. 
Bigelow, M. M., History of Procedure in 
England, 41. 
Bigelow’s Jarman’s Wills, 463. 
Bill of Lading, Rights of Assignee of, 156. 
Ses Ships and Shipping; Warehouse- 
man. 
Bills of Exchange, Law of, Benjamin's 
Chalmers’s, 743. 
Bills and Notes, Accommodation Note not 
secured by Mortgage, 815. 
Agent. as Individual Indorser, Ultra 
Vires, Loans by Savings Banks, 286. 
Alteration, Payment in Mistake of Fact, 
215. 
Alteration, Surety discharged by adding 
Surety, 540. 
Altering the Numbers of Bank-notes, 
613. 
Antecedent Debt, 213. 
Not accepted, Action upon, 50. 
Bona Fide Holder for Value, Notice of 
Protest to Indorser, 759. 
Bona Fide Purchaser, Fraudulent Repre- 
sentations, Consideration, 149. 
Burden of Proof, Note payable to Bearer, 
354. 
Check, Forged Indorsement, 694. 
Creditor’s Right to Indorser’s Securities, 
Insolvency, 482. 
Discharge of Surety, Misapplication, 
Alteration, 481. 
Duress, 542. 
Extension for Twenty or Thirty Days, 
225. 
Fraud, Undue Advantage, 225. 
Payment, Deposit in Bank, 285. 
Alteration, Surety, 58. 
Renewal, Collateral, 66. 
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Bills and Notes, —Continued. 

Indorsement of Interest explained by 
Parol, 63. 

Stolen Coupons, Notice, Payment, 62. 

Fraudulent Alteration of Draft, 46. 

Fraudulent Representations, Purchaser 
for Value, 357. 

Indorser, Agent, Collection, Fraud, 215. 

Indorsement by one not a Party, 530. 

Indorser of Pledged Notes, Payment, 
289. 

Negotiable Paper as affected by Lis Pen- 
dens, 57. 

Negotiability of Debentures payable to 
Bearer, Equities, 531. 

No Name of Drawer, Forgery, Indorse- 
ment, 553. 

Oral Acceptance of Order in Absence of 
Fund not valid, 811. 

Paid by Deposit in Bank, 146. 

Possession without Assignment, 209. 

Promissory Note, Balance due after Sale 
of Collateral Security, Burden of Proof, 
616. 

Purchaser for Value, Fraud on Maker, 
481. 

Renewal of Note, 66. 

Right of Indorser to Acceptor’s Securi- 
ties, 139. 

Signature by President of Corporation, 
358. 

Title to Check, 816. 

To dissolve Marriage, 46. 

Unaccepted Check, 50. 

Undisclosed Principal, Intended Corpo- 
ration, 695. 

Usury, Attorney’s Fee, 220. 

Want of Consideration, Res Adjudicata, 
Estoppel, 224. 

See Contract. 

Bishop, J. P., Marriage and Divorce, 801. 
Bluntsebli, Dr., 811. 
Bond, Error in, as Surplusage, 817. 

Municipal, Compromise of, 219. 

Of Executor, 421. 

Of Municipal Corporation, Decisions of 
State and Federal Courts concerning, 
530. 

See Contract; Executor and Administra- 
tor, 
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Book-making in Professional Education, 
200. 
Boundary. See Deed. 
Riparian Proprietors, 612. 
Breach of Promise to marry. See Con- 
tract. 
Broker, Adverse Interest to that of Prin- 
cipal, 360, 
See Principal and Agent, 815. 
Unauthorized Sale of Stock by, Measure 
of Damages, 815. 
See Principal and Agent, 
Brown, George William, Sketch of Life of 
Thomas Donaldson, 678. 
Bump, O., Federal Procedure, 465. 
Burden of Proof. See Evidence. 


Burglary. See Criminal Law. 

Burial, Property in Corpse, Husband's 
Right to bury and remove Wife's Body, 
Equity Jurisdiction, 287. 


C. 


Canada, Appeal to England from Supreme 
Court, 141. 
Dominion Control over Provincial Legis- 
lation, 536. 
Capital Punishment (see Criminal Law), 
473. 

Carey, F. K., and D. Stewart, Law of Hus- 
band and Wife in Maryland, 412. 
Carrier, Common, Agent, Lease of Ferry- 

boat, 291. 

Boom Company not a, 421. 

Consignee’s right of Action against, 530. 

Contracts to carry Goods at Owner's Risk, 

613. 

Conversion, 288. 

Discrimination in Fares, 186. 

Loss of Trunk delivered to Hackman, 
Mode of Delivery at Destination, Acts 
of Plaintiff precluding Recovery, 812. 

Negligence, Passenger’s Luggage, 158. 

Of Passengers, Negligence, Sleeping-car, 
53. 

Passenger, Sleeping-car, 280. 

Railway By-laws about Passenger Tickets, 
206. 

Refusal to carry, Remedy, Mandamus, 
223, 
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Carrier, — Continued. 
Rights of Express Company on Railroad, 
57. 
Rules of Railroad Company about Pas- 
sengers on Freight Trains, Expulsion 
of Passenger, 422. 
Law against carrying Dangerous Arti- 
cles, 479. 
Of Passengers, Law of, S. D. Thompson, 
407. 
See Railroad Companies. 
Cave, Lewis William, Mr. Justice, 353. 
Chalmers’s Law of Bills of Exchange, Ben- 
jamin’s Edition, 743. 
Champerty, 689. 
Charge on Real Estate. See Will. 
Charge to Jury. Sce Trial. 
Charging the Jury, L. D. Thompson, 44. 
Check. See Bills and Notes. 
Chief Justices of the Supreme Court of the 
United States, H. Flanders, 340. 
Chitty, Joseph William, 748. 
Clifford, Nathan, Mr. Justice, 686, 746. 
Clubs, Expulsion from, 277. 
Cockburn, A. J. E., L. C. J. of England, 
134. 
Codes, in United States, 208. 
Of States, Law and Equity, 49. 
Codicil. See Will. 
Coleridge, John Duke, L. C. J. of England, 
137. 
Collateral Security, Renewal of Note, 66. 
Taking of one Security not Waiver of 
other, 154. 
See Pledge ; Principal and Surety. 
Collision, Burden of Proof, 55. 
Negligence, 56. 
See Admiralty. 
Colt, James D., Mr. Justice, 684. 
Comity, Bastard, Real Estate, 284. 
See Court. 
Commission Merchant. See Factor. 
Common Law inthe United States, 208, 
284, 
Common Law, The, Oliver Wendell 
Holmes, Jr., 331. 
Composition. See Debtor and Creditor. 
Composition in Bankruptcy. See Bank- 
ruptcy. 
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Compromise of Action for Personal In- 
juries against several, Satisfaction from 
one, 356. 

See Contract. 

Condition (see Contract; Deed; Insur- 
ance), 218. 

Conditions Precedent, Conditions Concur- 
rent and the Intention of Parties, the 
Case of Pordage v. Cole, 681. 

Confession (sce Evidence), 554. 

Confiscation under Acts of Congress, Re- 
quirements, Notice to Owner, 816. 

Conflict of Laws, Admiralty, 621. 

Criminal Law, 49. 

Relating to Insolvency and Assignments, 
251. 

See Insolvency, 813. 

Marriage, 529. 

See Court. 

Consideration. See Contract. 

Conspiracy for Lawful Evasion of Process, 
290. 

Responsibility for Unforeseen Homicide, 
committed in Furtherance of Original 
Design, 611. 

See Criminal Law. 

Constitutional Law, Compromise of Mu- 
nicipal Bonds, Conflict of Federal and 
State Decisions, 219. 

Law and Equity in Federal Courts, 49. 

Legislative Power over Franchises of 
Railroad Corporations, 353. 

Local Option, Liquor Laws, 284. 

Presumption of Legality of Proceedings 
of Legislature, Journal of Legislature, 
291. 

State Tax, National Bank, 144. 

Statute, Sale of Intoxicating Liquors, 
Reputation, 758. 

Subjection of the State to Law, 519. 

Taxing Railroad Expressman, 422. 

War Claims for Property, 418. 

Contempt of Court, 284, 418, 425, 488, 530, 
611. 

See Court. 

Contract, Acceptance of Deed, Reasonable 
Time for Examination, 356. 

Agreements to compromise Prosecutions, 
282. 
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Contract, — Continued. 

Antecedent Indebtedness as a Valuable 
Consideration, 208. 

Bills and Notes, 149. 

Breach of Promise, Evidence of, 816. 

Breach of Promise to marry, 419. 

Breach of Promise, Infant, 67. 

Catching Bargains, Fraud, 282. 

Charter-party, 693. 

Charter-party, Condition Precedent, Loss 
of Goods by Involuntary Bailee, 617. 
Charter-party, Owner's Liability for De- 

livery of Freight, 697. 

To Compromise, Criminal Prosecution, 
Larceny by Bailee, Delivery up of 
Deeds, Statute of Frauds, 762. 

Condition, 54. 

Condition, Waiver, 355. 

Consideration, Extension of Mortgage, 
146. 

Consideration, Illegal in Part, 620. 

Construction, Authority and Liability of 
Manager of Business, 696. 

Construction, Evidence of Reputation of 
Goods sold by Commercial Traveller, 
Value of Services, 758. 

Construction, Technical Words, Instruc- 
tion to Jury, 615. 

Corporation, Payment in Stock, 221. 

Corporation, 361. 

Covenant, 134. 

Damages, 146. 

Debtor and Creditor, Fraud, Duress, 222. 

Debtor and Creditor, Right of Third 
Party, Garnishment, 147. 

With Debtors after Composition under 
Bankruptcy Act, 687. 

For Diploma from Medical School, and 
to prevent Use of Name similar to Com- 
plainant’s, Equity, Injunction, 481. 

To edit Book, Specific Performance, 
Fraud on Public, 157. 

Enforcing State Contracts, 355. 

Entire and Indivisible Use of Patented 
Device, 486. 

Execution by Agent of Corporation, 216. 

Failure to accept First Delivery, Right 
to rescind, 426. 

Between Father and Son for Land in 
Consideration of Service and Support, 


INDEX. 


Contract, — Continued. 


Specific Performance notwithstanding 
Void Will, 543. 

Gambling in Stock, 423. 

Gaming, Entrance Fee for Foot-race, 816. 

Grantee assuming Mortgage, 222, 

Guaranty, Completion of Houses, Sur- 
veyor’s Certificate, 293. 

Hire of Stables, Measure of Damages, In- 
jury to Horses, 621. 

Husband and Wife, Mortgage and Note 

' given to dissolve Marriage, 546. 

Husband and Wife, 139. 

Illegal, 150. 

Impossibility of Performance, 133. 

Impossibility of Performance as Defence, 
133. 

With Infant for Gambling in Stock, 
Agent, 423. 

Joint in Form, when several, 695. 

Landlord and Tenant, 152. 

By Letter, 51. 

By Letter, Revocation, 207. 

Liability of Trust Estate on Contract 
made for its Benefit, 449. (207. 

For Location of Railways and Stations, 

With Lunatic, 208. 

Lunatic, Judgment, 153. 

To marry, Infant's Ratification, New 
Promise, 611. 

Money secured to ‘‘ Successors” of Officer 
of Unincorporated Company, 52. 

By National Bank, Rate of Interest Hle- 
gal under United States Law, not un- 
der State Law, Action on Promissory 
Note in Massachusetts, 420. 

Offer of Reward, Intention to Claim, 214. 

Parol against Bond, Officer of Corpora- 
tion, 65. 

Patent, Royalty, 151. 

Payment of Antecedent Debt by Check, 
Draft, or Negotiable Paper, 50. 

Penalty, Loan payable by Instalments, 
Kalance due on Default, 228. 

Principles of, F. Pollock, Wald’s Edi- 
tion, 405. 

Promise to devise Lands, 155. 

Promissory Note, Consideration, Invalid 
Deed, Deed of Married Woman, Es- 
toppel, 549. 


INDEX. 827 


Contract, — Continued. 

Prospectus of Company, Condition, Re- 
pudiation of Shares, 294. 

Public Offer of Reward, 151. 

Regulation for Tickets on Railroad, No- 
tice, 153. 

Representation influencing Conduct, 155. 

Rescission of Divisible, 623. 

Restraint of Trade, 283. 

Restraint of Trade, Dentist, 214. 

Restraint of Trade, Injunction, Exec- 
utory Contract fulfilled by Subsequent 
Deed, Construction, 226. 

Restraint of Trade, Medical, 147. 

Right of Third Person to sue on a Con- 
tract made in his Favor, 231. 

Sale of Machines for Particular Purpose, 
Failure to accomplish, Action for Price, 
361. 

For “Sale or Return,” Death of Horse 
during Trial, without Fault of Vendee, 
418. 

Special Security, Waiver of the Security, 
154. 

Sub-contract, Consignor and Consignee, 
819. 

Subscription for building Railroad, With- 
drawing Name, 424. 

When Time is of the Essence, 478. 

Void as Wager, Rescission, 223. 

Wagering, Future Delivery, 620. 

For Year’s Labor, Forfeiture, Waiver, 
425. 

See Bills and Notes ; Corporation ; Cov- 
enant ; Damages ; Husband and Wife ; 
Statute of Frauds ; Sunday; Trust. 

Contracts, for Benefit of Third Persons, 
Law in New Jersey, 612. 

Specific Performance of, T. W. Water- 
man, 466. 

Conversion, 363. 

Of Collateral Security by Insolvent, 
Right of Creditor to redeem Security, 
Stock securing Note, 483. 

Delivery by Common Carrier without 
Receipt of Bill of Lading, 288. 

Demand and Refusal, 283. 

Equitable as to Probate Fees, 613. 

Fixtures, Sale of Mill Machinery, Title 
to remain in Vendor until Payment, 
VOL. II. —N. 8. 


Conversion, — Continued. 
Transfer to Third Person, Notice, De- 
mand, 814. 

Of Goods, 748. 

Of Real into Personal Property, 136. 

Sets of Bills of Lading, 350. 

Trade Fixture of Tenant at Will, 360. 

See Corporation, 224. 

Conveyance. See Deed. 
Conveyancing, Practical, Hopkins's Oliver’s 
Oliver's, 606. 

And Statute of Uses, 283. 

Copp, H. N., Laws of United States Min- 
eral Lands, 606. 

Copyright, Newspaper, Registration, Eng- 
lish Statute, 760. 

Revised Version of the New Testament, 
533. 

Coroners, Hand-book for, J. G. Lee, 343. 
Corporation, Action against, for Malice, 206. 

Action by Stockholder instead of Officers, 
615. 

Agreement by Officer without Authority, 
65. 

Attachment of Stock, Collateral trans- 
ferred to Creditor, 817. 

Bribe to Director, 294. 

Contractor, Paid-up Stock, 221. 

Execution of Contract by Agent, 216. 

Foreign Authority of State over, Service 
upon Agent, 66. 

Foreign, Residence of, 817. 

Forged Transfer of Stock, 418. 

Franchise, Street Railway, 284. 

Fraudulent Transfer of Shares, 137. 

Intended, Undisclosed Principal, 695. 

Iowa, Individual Liability of Stockhold- 
ers, 132. 

Jurisdiction, 214. 

Liability for Malice, 134. 

Liability of Directors for Debts, Breach 
of Contract excepted, Evidence of Pay- 
ment by Corporation under General 
Issue, Sale of Growing Trees, Title, 
620. 

Liability of Holders of Unpaid Shares, 63. 

Liability of Stockholders, 289. 

Liability of Stockholder, 758. 

Minimum Number of Directors, Forfeit- 
ing Shares, 69. 


i] 4 
q 
a 
| q 
| 
7 
| { 
| i 
q 
{ 
q 
| 
i 
4 
i 


828 


Corporation, — Continued. 

Notice to, 283. 

Notice, Knowledge of Agent before Em- 
ployment, Presumption of Notice to 
Principal, 541. 

Pledge of Bonds, Contract with Director, 
547. 

Pledge of Stock with Power of Attorney 
to transfer, Bankruptcy, 62. 

Power of Officer to give Note, 358. 

Power to issue and Rights of Holders of 
Preferred Stock, 811. 

Promoter of Company, Secret Profit, 552. 

Religious, Condition of Membership, 619. 

Religious, Debt for building Meeting- 
house, Ultra Vires, 60. 

Sale for Less than Value, Subsequent 
Creditors, 143. 

Stock as Collateral, Transfer, Conver- 
sion, 224, 

Stock, its Nature and Transfer, 690. 

Suit by Stockholder to enforce Corporate 
Cause of Action, 615. 

Tax of Share in Foreign, 284. 

Transfer of Stock as passing Title, 353. 

Transfer of Stock without Notice to, 
61. 

Trustee Process, 61. 

Ultra Vires, Lease of Railroad, 424. 

Ultra Vires, Mortgage by Directors, 
Limit of Authority to borrow, Capi- 
tal ‘‘ not called up,” Shares not issued, 
761. 

Winding up of Limited Company, Lia- 
bility of Subscriber, Shares taken in 
Name of Wife, 761. 

Corporation, Municipal, Letting Public 
Building, Liable for Janitor’s Negli- 
gence, 484. 

Acts of Agents, Injury to Street, 66. 

Bonds, Decisions of State and Federal 
Courts concerning, 530. 

Liability of, and of Officers for Negligent 
Acts, 283. 

Negligence, 486. 

Not Duty to prevent Flow of Water from 
Highway, 486. 

Police Power, Street-car License, 54. 

Possession of Watercourse, Nuisance, 58. 

Selectmen are Agents of Town, 288. 
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Corporation, Municipal, — Continued. 

Ordinance, Penalty, Contract, Ultra 
Vires, 361. 

Ordinances affecting Street Railroads, 
208. 

Person bound to know Limits of Power 
of, 361. 

Police Power, 611. 

Power to borrow Money, 134. 

Tax, Non-resident, 419. 


Corporations, Liability of Directors and 


other Officers and Agents, 8. D. 
Thompson, 196. 

Costs of Attorney being a Party to a Suit, 
419. 

Of Third Parties, 205. 

Counterfeit Money. Sce Criminal Law. 
Coupons. See Bills and Notes, and Bonds, 
Court, Contempt of, 418, 425, 488, 530, 611. 

Comity, 284. 

Conflict between Federal and State, Re- 
plevin, 418. 

Conflict of Federal and State Decisions, 
219. 

Decisions of State and Federal, 530. 

English Courts no Jurisdiction over For- 
eign Sovereign or State, Exceptions, 
487. 

International Appeal Court of Egypt, 
280. 

Jurisdiction of, J. C. Wells, 273. 

Jurisdiction, Marriage, Divorce, 359. 

Jurisdiction, &c., of those of the United 
States, 197. 

Jurisdiction, 214, 

Justice’s, 543. 

Assignment of Equity of Redemption in 
Land situate in Foreign Country, Evi- 
dence of Foreign Law by Witness en- 
titled to Admission to Foreign Bar, 
426. 

Concurrent, of Courts of Two States, 
419. 

Of Courts, J. C. Wells, 273. 

International Law, Action by or against, 
and Notice to Foreign Sovereign or 
State, 487. 

Justices’ Courts, Joinder of several 
Causes of Action, Excessive Aggregate 
Amount, 543. 
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Court, — Continued. 

Negligence by Ferry-boat, State and 
Federal Court, 218. 

Removal of Causes to Federal Courts, 207. 

Removal of Causes to Federal Courts, J. 
F. Dillon, 271. 

State and Federal in Case of Ferry-boat 
Accident, 218. 

State, Jurisdiction, 218. 

United States Circuit, Jurisdiction, 612. 

United States, Practice in, 741. 

Of United States, Removal of Causes, 
55, 207. 

Jurisdiction, Negligence, State and 
United States Courts, 218. 

Jurisdiction of Circuit Court of United 
States on Property of Non-resident and 
‘*Not-found” Defendants in Suits by 
Attachment, 612. 

Law and Equity, United States Courts, 
State Codes, 49. 

Removal of Causes, United States 
Courts, 207. 

Covenant, 155. 

Of Father, Child not liable, 146. 

By Grantee to pay Lien, 150. 

By Grantee to pay Lien, Suit by Third 
Party, 150. 

Mortgage, 281. 

Premises affected by, Who liable, 146. 

Running with the Land, Restriction 
against Sale of Spirituous Liquors, 
Constructive Notice, Injunction, 551. 

Warranty, 134. 

Sce Deed; Landlord and Tenant; Lease; 
Mortgage. 
Creditor. See Debtor and Creditor. 
Crimes, Law of, J. W. May, 198. 
Crim. Con., Damages, Test of Wife's 
Value, 58. 
Criminal Law, Abortion, Indictment, 289. 
Adultery, Evidence of Character, 149. 
Assault, Fatal Result in another State, 
754. 

Bigamy, 281. 

British Subject, Crime ratified by Chi- 
nese Government, 537. 

Capital Punishment, 473. 

Conflict of Laws, 49. 

Conspiracy, and Irish State Trials, 280. 


Criminal Law. — Continued. 


Construction of Penal Statutes, 207. 

Conviction fraudulently obtained is no 
Bar, 542. 

Conviction of Common Assault on In- 
dictment for Murder or Manslaughter, 
536. 

Crimes against the Elective Franchise, 
611. 

Criminal Sentences and Moral Judgments 
from the Bench, 127. 

Crown Prosecutions, 283. 

Cumulative Sentences, 49. 

Discharge of Jury without Verdict, 49. 

Distinction between Larceny and False 

_ Pretences, 279. 

Felony, Counterfeiting, 57. 

Forgery, Bills and Notes, Indorsement, 
No Name of Drawer, Common-law 
Forgery, 553. 

Homicide, An Original Assailant killing 
in Self-defence, 356. 

Homicide, Presumption of Insanity, 356. 

Homicide, Self-defence, Charge to Jury, 
225. 

Incitement to Murder, 609. 

Indictment, Joinder of Offences, 49, 149. 

Indictment, Enticing Chaste Woman, 
Proof of Chastity, 616. 

Indictment, False Pretences, Burglary 
and Larceny, Description, Variance, 
149. 

Indictment, Plea to, Robbery, Evidence 
of, Evidence before Grand Jury, 221. 
Indictment, Several Felonies in one, 280. 
Information, Description of Property, 

147. 


insanity as a Defence in Capital Cases, 


598. 

Joinder of Offences, 49. 

Larceny by Bailee, Deed intrusted to 
Solicitor’s Clerk for the Transfer of a 
Mortgage, 760. 

Larceny, Obtaining Money by Threats, 
Animus Furandi, 489. 

Murder, 689. 

Manslaughter, Negligence, 157. 

Nuisance, Obstruction of Highway, a 
Turnpike Road, by Railroad Com- 
pany, 290, 
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Criminal Law, — Continued. 
Perjury, Punishment of, 610. 


Practice, Crown Prosecutions, Right of 


Reply, 283. 


Procedure, ( onspiracy, Justifiable Homi- 


cide, 204. 
Punishment of Attempts, 598. 


Punishment of Attempts, Insanity as a 


Defence, 690. 


Punishment of Insane Homicides in 


France, 610. 
Rape, Consent, 154. 
Rape, Evidence, Reputation for Chastity, 


Particular Instances of Criminal Con- 


nection, 694. 


Responsibility of one for act of another 


in carrying out General Design, 611. 


Right of Crown Counsel to enter a Nolle 


Prosequi, 207. 
Sentence and Execution of it, 759. 


Sentence, Insanity as a Defence, 718, 
759. 


Zeitschrift fiir die gesamte Strafrechts- 
wissenschaft, Dochow und v. Liszt, 


678. 
See Evidence. 
Criminals, Anatomical Studies of Brains of, 
M. Benedikt, 607. 
Crown Prosecutions, 283. 

Curtesy, Tenant by, Insurance, 618. 
Curtis, B. R., Jurisdiction, Practice, &c., 
of Courts of United States, 197. 

Custom. See Usage. 


D. 


Damages, Admiralty, Abduction of Son, 55. 
Consequential, Remoteness of, 536, 613. 
Crim. Con., 58. 

Destruction of Property, 615. 
Exemplary, 530, 754. 

Insurance, 132. 

Measure of, Injury to Horses, 621. 
Measure of, Negligence, Fire, 615. 


Measure of, for not building Road and 


Fence, 146. 


Measure of, on Unauthorized Sale of 


Stock by Broker, 815. 
Peculiar, 48. 
See Admiralty; Contract; Insurance, 
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Debtor and Creditor, Application of Judg- 
ment assigned, 289. 

Bill for Assignment of Patent, Statute, 
694. 

Composition, Valuation of Security, Com- 
position on Balance of Debt, Right to 
Proceeds realized beyond Composition, 
230. 

Contract, 147, 222. 

Creditor’s Bill on Return of Nulla Bona, 
689. 

Creditor’s Rights to Indorser’s Securities, 
482. 

Creditor’s Right to Redeem Security, 
Note, 483. 

Creditor’s Right to Securities of Debtor's 
Sureties, 757. 

Debt due on Death of Debtor, 65. 

Debtor as Agent of Creditor, 147. 

Fraud, Duress, 222. 

Guaranty by Assignor, 224. 

Imprisonment, 613. 

Judgment Lien against Land owned by 
Wife, 221. 

Liquidation, Proof in. Compromise in 
Action, 225. 

Partnership, 611. 

Policy for Wife’s Benefit, 694. 

Preference and Bailment for Creditor, 
152. 

Sale of Life-estate, Creditor, 418. 

Settlement in Fraud of Creditor, 753. 

Subsequent Creditor, 143. 

Unrecorded Deed, 811. 

Voluntary Payment by Stranger, 65. 

Wife’s Creditor entitled to Benefit of her 
Interest in Insurance on Husband's 
Life, 694. 

Creditors, Right to question Bona Fide 
Sale by Debtor, 143. 

See Bankruptcy; Contract; Corporation; 
Partnership. 

Deceit. See Fraud. 

Deed, Acceptance of, What is, 356. 
Condition, Life-estate, 59. 
Construction, Condition for Possession by 

Third Party as Tenant for Life, 696. 

Construction, Intention of Parties, 696. 

Conveyance by U. S. Land Patent, De- 
livery not necessary, 143. 
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Deed, — Continued. 
Covenant, Highway, 155. 
Delivery to Recorder, 147. } 
Delivery, Return and Destruction of, 

Secret Declaration of Trust not affect-_ 
ing, Title, 818. 

Delivery, of Mortgage, 147. 

Of U.S. Land Patent not necessary to 
give Title, 143. 

Escrow, Delivery, Fraud, 49. 

Execution upon False Representations, 
67. 

Grant of Land on Highway, Description, 
286. 

Implied Agreement of Grantee to pay 
Incumbrance Suit by Third Party, 150. 

Invalid, 616. 

Life-estate, Remainder to Children, Ex- 
ecutory Devise, 215. 

Of Mill Privilege, &c., No Right to Ice 
on Pond, 756. 

Nature and Effect of Quitclaim, 284. 

Recording, Mortgage, Priority, 222. 

Reservation of Timber, 134. 

Restriction against Sale of Liquor, No- 
tice, 551. 

Tax, 478. 

Of Trust, Acknowledgment before Trus- 
tee, Parol Evidence to correct Descrip- 
tion, 544. 

Unrecorded, Can Creditor impeach, 811. 

Words “die without leaving Issue,” 204. 

See Mortgage. 

Demurrage. See Admiralty. 

Depositions, Extra-territorial Oath, 283. 
Law of, E. P. Weeks, 125. 

Mandamus to take, 220. 

Manner of taking, embarrassing other 
Side, 616. 

See Evidence. 

Deseent and Distribution, Next of Kin, 

553. 

Of Real Estate, 510. 

Distribution, Statute of, Next of Kin, 
Children, Legitimacy, Status, Post- 
natal Marriage, Domicile, Foreign 
Law, 553. 

See Will. 

Devens, Hon. Charles, 349. 


Deviation (sce Admiralty), 108, 144. 


Devise and Legacy. See Will. 
Digest, United States, Vol, X., 45. 
Dillon, J. F., Removal of Causes from State 
Courts to Federal Courts, 271. 
Diploma, Contract to Grant, 481. 
Discretion, Judicial. See Judge. 
Divorce, Increase of, in Scotland, 283. 
See Marriage and Divorce. 
Domicile, Change of, 208. 
Change of, Husband and Wife, 213. 
Legitimacy, 471. 
Legitimacy, Distribution, 553. 
Married Woman, Infant, Ward, Corpo- 
ration, 50. 
Donaldson, Thomas, Sketch of, by George 
William Brown, 678. 
Donatio Mortis Causa, 204. 
Duress, Mortgage and Note under, Parent 
and Child, Pleading, 542. 
Payment of Tax to prevent Sale, 811. 
Pressure making License obtained by 
Landlord of Tenant void, 554. 
Returning Reward from fear of Prosecu- 
tion not, 287. 
See Contract ; Landlord and Tenant. 
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Easement, License for, 288. 
Public, 284. 
Right of Way, 60. 
Way of Necessity, 49. 
Interruption of Adverse Possession, 286. 
Egypt, International Appeal Court, Lan- 
guages in, 280. 
Ejectment, Ouster by Tenant in Common, 
357. 
Election, Crimes against Elective Fran- 
chise, 611. 
Notice of contesting, 220. 
Arrest by U. 8S. Supervisor of, 55. 
County Clerk’s Certificates of Returns, 
Corrections of Certificates of Judges 
of Election, 543. 
Embezzlement, Bill in Equity, 482. 
Broker as Agent to buy “Stocks on 
Margin,” 360. 
Emblements, 156. 
Eminent Domain, Street Railway, Fran- 
chise, 284. 


England, Lord Chief Justice of, 136. 
English Judges, Recent Deaths, 612. 
Enticing. See Criminal Law. 
Equity, 224. 
Bill not Proper Remedy against one ap- 
propriating Goods of Deceased Person, 
482. 
Bills to quiet Possession and Title, 753. 
Cancellation of Note given under Pres- 
sure, 225. . 
Debtor and Creditor, Creditor’s Bill on 
Return of Nulla Bona, 689. 
Dismissal of Bill without Prejudice, 57. 
Jurisdiction, Receiver, 65. 
Mortgage, Right to redeem, Subroga- 
tion, 695. 
Practice, 480. 
Reformation of Deed, Proof of Fraud or 
Mistake, 696. 
Restraining Suits in another State, 59. 
See Practice ; Riparian Rights. 
Equity Jurisprudence, J. N. Pomeroy, 605. 
Escape, 758. 
Escrow. See Deed. 
Estates. Sce Life-estate ; Remainder ; Will. 
Estoppel, 224. 
In Attachment Suits, 133. 
Bills and Notes, 224. 
By Conduct, Scienter, 208. 
Chattel Mortgage, 60. 
Equitable, Wife’s Will, 66. 
In Pais concerning Land, 47. 
Insurance, 763. 
Of Married Woman, 291. 
Usury, 548. 
Evidence, Admiralty, Burden of Proof, 55. 
Admiralty, Instructions not to salve 
Property, 68. 
Admission by Affidavit in another Suit, 
152. 
Admissions of Record, Judgment by De- 
fault as Evidence of Partnership, 420. 
Almanac as Proof of, when Moon rose, 
529. 
Assault and Battery, Waiver, By Objec- 
tion, Of Right to Introduce Evidence 
of Debt, 541. 
Award of Arbitrators, Parol Evidence of 
their Refusal to consider Evidence, 
287. 


Evidence, — Continued. 
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Bigamy, Presumption of Life, Conflicting 
Presumptions, 487. 

As to Character in Criminal Cases, 204. 

Of Character, Flippancy concerning it in 
Charge to Jury is Error, 817. 

Confession by Prisoner, 554. 

Conspiracy for Lawful Evasion of Pro- 
cess immaterial, 290. 

Of Conversation through Interpreter, 
482. 

Cross-examination on Matters not 
touched in Examination-in-chief, 759. 

Custom of Bankers, Appearance of Prom- 
issory Note, 481. 

Damages to Passenger, Exception can- 
celled by Charge, 53. 

Declaration of Injured Party about Cause 
of Injury and Symptoms, 51. 

Declaration of Woman after Rape upon 
her, Particulars admitted, 540. 

Declarations, 349. 

Declarations Part of Res Gesta, 1, 71. 

Deeds and Plan to prove Highway, 
Statute, 484. 

Deposition, Extra-territorial Oaths, 283, 

Depositions, Cross-examination, 616. 

Entries in Books of Witness, a Third 
Party, 215. 

Expert, 48, 134, 357. 

Explaining Indorsement of Interest by 
Parol, 63. 

Foreign Judgment, 360. 

Of Foreign Law by Witness entitled to 
Admission to Foreign Bar, 426. 

General Rumor as to Capacity to make 
Will, 63. 

Of Good Character of Alleged Adulter- 
ess, 149. 

Lease void from Public Policy, 756. 

Marine Expert, Exception too General, 
223. 

Medical Examination of Plaintiff in Ac- 
tion for Negligence, 548. 

Not offered before Auditor, Appraisers’ 
Schedule as Secondary Evidence of 
Contents of Store, New Trial on Ques- 
tion of Damages, 812. 

As to Ownership, Pledge, Banker's Lien, 

289. 
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Evidence, — Continued. 
Parol against Written Contract, 63. 
Parol, concerning Mortgage Deed, 613. 
Parol, to correct Description in Deed, 
544. 
Parol, to prove Parties to Written Agree- 
ment, 361. 
Of Payment by Corporation under Gen- 
eral Issue, 620. 
Pleading with Malice, Evidence of Slan- 
der, 146. 
Poster as Description, 489. 
Privileged Communication, 537. 
Proof of Chastity, 616. 
Proof of Corpus Delicti, 528. 
Rape, Declaration as Part of Res Gesta, 
357. 
Refreshing Memory by Newspaper Print 
of Witness’ Writing, 217. 
Relevancy, Action for Gas, Gas Meter 
not inspected or sealed, 547. 
Reputation of Driver for Negligence not 
admissible, 358. 
Reputation of Goods, Reputation of Shop, 
758. 
Res Geste, Declarations of By-standers, 
218. 
Slander, Conversation as Part of Res 
Gesta, 360. 
Slander, Defendant's Pecuniary Stand- 
ing, Damages, 207. 
Supreme Court Reports, Remitter, 215. 
Of Tax to Vendor after Sale, Fraudulent 
Conveyance, 546. 
Varying Writing by Parol, Collateral 
Agreement, 291. 
Vendee’s Statements as Part of Res Ges- 
ta, 48. 
Waiver of Exception, Referee, 155. 
See Will, 156. 
Ewell’s Lindley’s Law of Partnership, 
740. 
Exception, to Deed as Evidence too General, 
220. 
Waiver of, 155. 


Bill of, too General, not based on Evi- 


dence, 60. 


To be overruled on filing suggested 


Amendment, 813. 
To Evidence cancelled by Charge, 53. 
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Execution, Bailient to Defendant of Prop- 


erty levied on, 152. 
Levy, Notice of Trust after Seizure and 
before Sale, 287. 


Executor and Administrator, Advancement 


to Children, Grandchild benefited, 361. 

Continuing Guaranty, 478. 

Executrix de son Tort, No Assets except 
Clothing, 480. 

Of Foreign Assets, 282. 

Negligence of one Executor, Separate 
Bonds, 421. 

Proceedings against one appropriating 
Goods of Deceased, 482. 

Trading by, 689. 

Trading, 156. 

Contract in Breach of Trust, no Specific 
Performance, 140. 

Estate of Living Person, 50. 

See Will, 156. 


Executors and Administrators, W. M. 


Reese, 343. 


Expert (see Evidence), 134. 


Testimony, Microscopic Examination of 
Blood, 48. 


Express Company, as Collecting Agent, 485. 


See Carrier. 


Extradition, 351. 


Execution and Judicial Functions in, 
207. 


F. 


Factor, One held to be only Factor, not 
able to give Lien on Cargo, 622. 


False Imprisonment. See Imprisonment. 
False Pretences. See Criminal Law ; Fraud. 
Farm Law, E. H. Bennett, 126. 
Federal Courts, Dillon’s Removal of Causes 
from State Courts to, 271. 
See Court. 
Federal Practice, Miller and Field, 741. 
Felony, Compounding, Misdemeanor, Con- 
tract, 762. 
Counterfeit Money, 57. 
See Criminal Law. 
Fence, Damages, 146. 
See Fixture. 
Field, W. A., Judge, Mass., 142. 
Field’s and Miller's Federal Practice, 741. 
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returned, Duress, 287. 


Title of Finder, Place of finding, Inn- 


keeper's Servant, 291, 
Fixture, Fence, 550. 


Annexation of Leased Property by Ten- 


ant, 285, 
Conditional Sale of Mill Machinery, 
Transter to Third Person, 814. 
Conversion of, by Landlord, 360. 
Show-cases nailed to Wall, 483. 


Flanders, H., Chief Justices of the Supreme 


Court of the United States, 340. 
Forfeiture. See Landlord and Tenant. 


Franchise, Removal of Railroad Track of 


Company without, by Company with, 
214. 
Sce Corporation. 
Fraud, and Fraudulent Conveyance, Action 
for Deceit, Vendor's Representations, 
Pleading, 541. 

Alteration of Draft, Innocent Holder, 46. 

Assignment for Benefit of Creditors by 
Solvent Debtor fraudulent and void, 
153. 

Attachment, 148. 

Bankruptcy, Attachment, 546. 

Bills and Notes, 149. 

Concealed, Bribe to Director, 294. 

Chattel Mortgage, 419. 

Chattel Mortgage in Fraud of Creditors, 
545. 

Collecting Agent, 215. 

Confidential Relation of Solicitor and 
Client, 362. 

Conviction in Fraud no Bar, 542. 

Debtor and Creditor, 222. 

Deceit, Representations to Mercantile 
Agency on which another relies, 222. 

**Seller's Statements,” 541. 

Escrow, 49. 

False Representations by Party to Mar- 
riage, Concealment of Previous Un- 
chastity, Statute, 484. 

False Representations, 
Agency, 222. 

And Fraudulent Conveyance, Can Cred- 
itor impeach Unrecorded Deed, 811. 

And Fraudulent Conveyance, Voluntary, 


Mercantile 


Finding Lost Goods, Reward received and 


143, 


INDEX. 


Fraud,— Continued, 

Fraudulent Conveyance, 483, 546. 

Fraudulent Mortgage, 545. 

On Maker of Note (sce Bills and Notes), 
481, 

Misrepresentation in letting House Prop- 
erty, 476, 

Obtaining Execution of Deed by, 67. 

Obtaining Mortgage by, 149. 

Ousting after Long Possession because of, 
136. 

Permission to sell Mortgaged Goods, 
288. 

Quitclaim Deed as Evidence of Convey- 
ance in Fraud of Creditors, 483. 

Representations, 357. 

Restriction upon Alienation, Sale of 
Life-estate by Creditors, 418. 

Right of Subsequent Creditors to im- 
peach a Voluntary Conveyance, 355. 

Settlements in Fraud of Creditors, 753. 

Undue Advantage, 225. 

Use of Mail, 56. 

Of Vendee, 47. 

Voluntary Conveyance purporting to be 
for Creditors, 153. 

Voluntary Conveyance, 143. 

See Contract. 


Frauds, Statute of, Agreement in Con- 


sideration of Marriage, Memorandum, 
229. 

Contract respecting Land, Performed on 
one Side, 155. 

Delivery up of Deeds, 762. 

Evidence of Memorandum of Sale, 547. 

Interest in Land, Collateral Agreement, 
291. 

Land held under Secret Trust, 545. 

Oral Contract for Deed of Real Property, 
60. 

Parol Contract concerning Land, Guar- 
anty by Assignor, 224. 

Payment for, Possession of and Im- 
provement of Land take Contract 
out of Statute, Specific Performance 
of Oral Contract for Sale of Land, 
420. 

Performance by Promisee, 155. 

Sale, Auction, Description, Evidence, 

489. 
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Frauds, Statute of, — Continued. 
Specific Performance, Lien for Purchase- 


Hurlstone, E. T., 811. 
Husband and Wife, Agreement by Wife to 


money of Land, 548, 
Freeman, A. C., Law of Judgments, 674. 


G. 


Gaius, Institutes of, and Rules of Ulpian, 
J. Muirhead, 42. 
Gaming, Entrance Fee for competing for 
Prize in Foot-race, not, 816. 
Garnishment, Deposit by County Treas- 
urer, Attachment by Individual Cred- 
itor, 618. 
Attachment, 148. 
Foreign Corporation, 61. 
Contract, 147. 
Of Mortgagee receiving too much of Pro- 
ceeds of Mortgage Sale, 543. 
Non-resident in Rhode Island, 550. 
Special Partner not joined, 813. 
General Average. See Admiralty. 
Georgia, Jackson, Chief Justice, 51. 
German, Criminal Law, 678. 
Good-will, Sale of, Dealing with Customers 
of Old Firm, 469. 
Of a School, Set-off, 153. 
See Contract. 
Grand Jury. See Criminal Law ; Jury. 
Guaranty by Assignor to Purchaser from 
Assignee for Creditors, 224. 
Contract, 293. 
Death of Grantor, Notice, Action by 
Trustee, 68. 
Executors and Continuing, 478. 
Guardian, Appointment of, 64. 
Building on Land of Ward's Wife, 757. 
Purchase for Ward, Duty to collect, 63. 


H. 


Hall, W. E., International Law, 38. 

Hatherly, Lord, Rt. Hon. William Page- 
Wood, 613. 

High, J. L., Law of Injunctions, 124. 

Highway. See Way. 

Holland and Shadwell, Select Titles from 
Justinian, 676. 

Holmes, 0. W., Jr., The Common Law, 
331. 


Homicide. See Criminal Law. 


charge Separate Property to relieve 
Husband from Prosecution, void, 762. 

Agreement to dissolve Marriage Con- 
tract, 696. 

Ante-nuptial Settlement, Will, 66, 

Change of Domicile, 213. 

Contract looking to Dissolution of Mar- 
riage Contract Void, 546. 

Deceit as to Previous Unchaste Charac- 
ter by Woman, Marriage Void, 484. 

Estoppel of Married Woman, 550. 

The Increase of Divorce in Scotland, 
283. 

Land bought with Money of Wife, Title 
‘in Husband's Name, his Creditors, 
221. 

Law of, in Maryland, D. Stewart and 
F. K. Carey, 412, 

Liability of Husband for Wife’s Acts and 
Engagements, 687. 

Married Woman’s Deed in Rhode Island, 
550. 

Married Women’s Statutes, Wife’s Real 
Estate, 419. 

Married Women, Interest in Real Estate 
controlled by Statute, Estoppel pre- 
vented, 291. 

Mortgage of Wife’s Estate for Husband's 
Debt, 145. 

Necessaries for Wife, 139. 

Property Rights, 134. 

Purchase of Necessaries, 530. 

Wife’s Choses, Reduction to Possession, 
362. 

Will of Wife, 78. 

Sce Marriage and Divorce. 


I. 


Identity, 528. 
Imprisonment, Debtors, 613. 


Right to Manacle Prisoners, 809. 

False Imprisonment, Employé of Rail- 
road detaining Passenger, Master and 
Servant, 546. 


Improvements on Real Estate allowed for, 


152. 


Indian, Legal Position of the, 21. 


Indictment. Criminal Law. 


836 


Infant, Breach of Promise, 67. 
Contract to Marry, Ratification, 611. 
See Contract. 

Information. See Criminal Law, 

Injunction, 204, 224. 

Law of, J. L. High, 124. 

Libel, 51. 

Oil-well, 65. 

Against Partner soliciting Customers of 
Old Firm, 226. 

Trade Circulars, 135. 

Trade Name, 204. 

Use of Name by Physician, 481. 

See Contract ; Patent. 

Innkeeper, Servant of, Finding Lost Goods, 

291. 

Insane Person, Confinement of, 48. 
Contract, Judgment, 153. 

Liability of Kindred to Town for Sup- 
port of, at Hospital, Statute, Ex- 
ceptions to be overruled on filing 
suggested Amendment, 813. 

Contract of, 208. 

Under French Law, 610. 

Judgment, 153. 

Presumption of Insanity in Case of Hom- 
icide, 356. 

Insanity in Capital Cases, 598. 

See Criminal Law. 

Insolvency, Attachments in other States of 
less than four Months’ standing, Judg- 
ments obtained and Money collected, 
Title good against Assignees, Garnish- 
ment, Special Partner not joined, 813. 

Creditor’s Right to Indorser’s Securities, 
482. 

Foreign Assignment not Valid against 
Resident Creditors, Comity as to Non- 
resident Creditors, Estoppel of Resi- 
dents, 358. 

Individual Partners, Discharge, Partner- 
ship, Jurisdiction, 214. 

Judgment Lien under Statute is a Mort- 
gage and not an Attachment, not dis- 
solved, 540. 

The Lex Loci in Regard to Insolvent As- 
signments, 251. 


Maine Statutes, Subsequent superseding 
Prior Statute, 148. 


INDEX. 


Preferred Claim, Costs, 480. 


Insolvency, — Continued. 

Purchases by Insolvents, 47. 

Sce Bankruptcy ; Contract ; Debtor and 
Creditor. 

Insurance, Accident, 141. 

Accident, Drowning of Epileptic, 157. 

For another without Contract, 62. 

Condition against Sale, Conveyance to 
Wife through Third Party, 542. 

Damages in Tort, 132. 

Fire, Condition against Change of Title, 
Conveyance to Wife through Third 
Party, Tenancy by Curtesy, 618. 

Fire, Condition against Sale, Convey- 
ance to Mortgagee, 542. 

Fire, by Vendor, 760. 

Hop-houses, Condition ‘while drying,” 
547. 

Life, Assigned Policy, Interest, Dis- 
charge, 141. 

Life, Benefit Society, Agreement to pay 
to Stranger, 617. 

Life, a ‘‘ Benevolent Society,” 545. 

Life, Charitable Association, Beneficiary, 
154. 

Life, in Favor of Wife, Wife’s Creditors, 
Construction of Massachusetts Statute 
as to Equity of Children, 359. 

Life, Insanity not Excuse for Default, 
Paid-up Policy to Assignees of De- 
ceased, 150. 

Life, Policy for Benefit of Wife, Debtor 
and Creditor, Interest, 694. 

Marine, Alabama Claims, 70. 

Marine, Concealment of Option of can- 
celling Charter, 698. 

Marine, Deviation, 108. 

Marine, Explosion of Boiler, 69. 

Marine, Freight on Condition, 489. 

Marine, Partial Loss, Principle to ascer- 
tain Loss, 697. 

Marine, Policy affected after Arrival of 
Ship, 487. 

Marine, Valued Policies, Compensation, 
Alabama Claims, 425. 

Mutual Benefit Society, Beneficiaries, 
Will, 617. 

Replacement Clauses, 132. 

Sufficient Title as Condition, Defective 

Record, Lease as Incumbrance, 614. 


INDEX. 


Insurance, — Continued. 

Unoccupied House, 619. 

Waiver of Condition by Agent, 218. 

Waiver of Proof of Loss, 549. 

Waiver and Estoppel, 763. 

See Contract. 

Interest, on Collection Embezzled by Attor- 
ney, 216. 

Pending Delay in Completion of Con- 
tract, 70. 

Indorsed on Note explained by Parol, 63. 

On Principal, Claims to, 51. 

Rate of, 50. 

See Bills and Notes ; Contract; Mortgage. 

International, Eléments du Droit, Henry 
Wheaton, Lawrence’s Edition, 409. 

International Law, Action between Sover- 
eigns or States, 487. 

Association for Reform and Codification 
of, 209. 

Crime of British Subject ratified by Chi- 
nese Government, Evidence, Privileged 
Communication to British Subject as 
Chinese Official, 537. 

Extradition, 351. 

International Appeal Court of Egypt, 280. 

Private, and the Retrospective Operation 
of Statutes, F. C. von Savigny, 275. 

W. E. Hall, 38. 

Intoxicating Liquors, Law concerning Evi- 
dence in Prosecution for Sale of, Un- 
constitutional, 758. 

License Law, Bona Fide Travellers, 206. 

Local Option Laws, 284. 


J. 


Jackson, Chief Justice of Georgia, 51. 
Jackson, Sir Henry Mather, 353. 
James, Sir William M., 531. 
Jarman, T., on Wills, Bigelow’s Edition, 
195, 463. 
Joinder, of Causes of Action, 543. 
Of Third Parties, 205. 
See Action. 
Joint Tenants and Tenant in Common, 


Co-tenants, Statute of Limitations run- 


ning agaiust, 152. 


Tenants in Common, of Schooner, One 


cannot Replevy, 485. 


Joint Tenants, &c. — Continued. 
Ouster by Co-tenant, 357. 
Partition under Presumption of Death, 
Improvements, 152. 
Jones, L. A., Chattel Mortgages, 464. 
Judge, Cannot sign Writ in his own Case, 
615. 
Discretion of, 133. 
Joinder of, as Defendant, 61. 
Liability to Civil Action, 52. 
Judicial Officers, Liability of, 427, 491. 
See Court ; England. 
Judges, Manuers of, 612. 
Judgment, Assignment, Application of 
Proceeds, 289. 
In Case of Unauthorized Appearance, 
“149. 
Foreign, Jurisdiction, 360. 
Jurisdiction over, after the Term, 420. 
Lien. Sce Debtor and Creditor. 
Lunatic, 153. 
Res Adjudicata, Title established, 483. 
See Res Adjudicata, 285. 
Void and Voidable, 46. 
See Court. 
J udgments, Law of, A. C. Freeman, 674. 
Judicial System of England, Sir Watkin 
Williams, 204. 
| Jurisdiction. See Court. 
, Jury, Challenge to the Array, 699. 
Freehold Qualifications of Jurors, 611, 
753. 
Grand Juror, Challenge, Plea in Abate- 
ment, 529. 
Grand, Grand Juror not liable for Neg- 
ligence and Malice, 285. 
Grand, Objection to Grand Juror, 414. 
Opinion affecting Qualification, 284. 
The Growth of the Grand Jury System, 
748. 
Right of Juror to dissent until Record of 
Verdict, 423. 
Justinian, Select Titles from, T. E. Hol- 
land and C. L. Shadwell, 676. 


K. 


Kay, Mr. Justice, Appointment of, 416. 
Kent’s Commentaries, Questions on, -by 
R. M. Benjamin, 525. 


XUM 

837 

| 

| 


INDEX. 


L. 


Landlord and Tenant, Attornment, Oust- 
ing, Waiver of Breach, Demand, Cove- 
nant of Ancestor, 146. 

Collateral Agreement, 291. 

Covenant for Quiet Enjoyment, What 
constitutes Breach of, 483. 

Covenant, License under Duress, Forci- 
ble Eviction, 554. 

Damage from Repairs, 152. 

Disclaimer by Tenant from Year to Year, 
689. 

Lease, Disclaimer of, in Bankruptcy, $10. 

Lease, no Counterpart, Entry and Rent 
paid, 224, 

Lease of Fixtures, Bona Fide Purchaser 
without Notice, 285. 

Payment of Rent by one in under Agree- 
ment of Owner to sell, no Tenancy, 

20. 

H. G. Wood, 524. 

Larceny. Sce Criminal Law. 

Law, Outline of University Education in, 
416. 

The Study and Practice of, 353. 

Law Press, 806. 

Law Schools, American, 690. 

Law Students, 347. 

Lawrence’s Wheaton’s Eléments du Droit 
International, 409. 

Lawson, J. D., Usages and Customs, 
802. 

Lawyers, Wills of, 417. 

Lease, Agreement to maintain that which 
is a Nuisance, illegal, 756. 

Assignment, Reversionary Interest, Sub- 
lease, 542. 

Covenant against Nuisance or Annoy- 
ance, 89, 

Covenant not to assign without Consent, 
205. 

Of Ferry-boat, Lessor not liable for 
Damages, 291. 

Of Mines assigned, continuing Surface 
Damage, 206. 

Option to purchase, 136. 

Waiver of Breach (see Landlord and 
Tenant), 146. 

See Landlord and Tenant. 


Lectures for the Bar, 745. 

Lee, J. G., Hand-book for Coroners, 
343. 

Legislation, Limits to, in Curative Laws, 
133. 

Maine, Subsequent superseding Prior 
Statute, 148. 

See Statute. 

Legitimacy judged by the Law of Domicile, 
471. 

Marriage, Post-natal, 553. 

Bastard, Capacity of Legitimated, to take 
Real Estate by Comity in another 
State, 284. 

Inheriting from Mother, 480. 

See Will. 

Levy. See Execution. 

Lewis,-F. A., Jr., Stocks, Bonds, and other 
Securities, 342. 

Libel and Slander, of Attorneys, Joint 
Action for, Privileged Publication, 
Report of Case in Court, Liability 
of Proprietor of Newspaper without 
Writer being joined as Defendant, 
818. 

Concerning one’s Calling, 52. 

Evidence, Damages, 207. 

Injunction, 51. 

Innuendo, Privileged Occasion, Express 
Malice, 226. 

Pleading, Newspaper, 216. 

Of a Person in his Calling, 573. 

Pleading, Fraud, False Pretences, 420. 

Pleading with Malice as Evidence of it, 

146. 

Of Title, 292. 

Whole Conversation admissible in Evi- 
dence, 360. 

License, for Easement, Parol, Revocation, 
288. 

Street Car, 54. 

License Law. Sce Intoxicating Liquors. 

Lien, Attorney's, 290. 

Banker's, Pledge, 289. 

On Barge for Machinery, 293. 

On Cargo by Commission Merchant, 
Factor, Liquidation, 622. 

Equitable for Purchase-money of Land, 
548. 

Interest in Land subject to, 689. 


INDEX. 


Lien, — Continued. 

Judgment, as a Statutory Mortgage, In- 
solvency, 540. 

Materials, 225. 

Mechanic's, Labor on Material for Use 
in a Building, Statute, 484. 

Mechanic’s, Waiver by taking Mortgage- 
bonds, 548. 

For Purchase-money of Land, 548. 

Of Solicitor on Client’s Money, 749, 751. 

Life-estate, 215, 420. 

By Condition in Deed, 59. 

Sale of, by Creditors, 418. 

Will, 157. 

Estate for Life, pur autre Vie, and Title 
by Occupancy, 810. 

Life-estate, Remainder, 359. 

Life-tenant and Remainder-man, 229. 

Limitations, Statute of, Acknowledgment 
of Past Debt, 207. 

Extension of Statutes of, as to Tax- 
deeds, 478. 

Of Actions, Adverse Possession, 286. 

Against Co-tenant, 152. 

Bankruptcy, Mortgagee in Possession, 
Action for Redemption and Account, 
Principal and Agent, 227. 

Bankruptcy, Proof of Claim, 154. 

Bribe to Director, Concealed Fraud, 
294. 

Dissolution of Partnership, Payments by 
one Partner, 422. 

Effect of Foreclosure, 281. 

Mutual Demands, 549. 

New but Conditional Promise, 358. 

New Promise, 145, 214. 

New Promise, Half Payment, 225. 

Ousting for Fraud after Long Possession, 
136. 

Payment by Surety out of Funds of 
Principal, 620. 

Fraud, Payment by both of two Judg- 
ment Debtors, 482. 

Lindley, Mr. Justice, 810. 

Lindley's, N., Law of Partnership, Ewell’s 
Edition, 740. 

Liquidation, 622. 

See Bankruptey ; Debtor and Creditor ; 
Insolvency. 


Liquors. Sce Intoxicating Liquors. 
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Lis Pendens, Negotiable Bonds, 57. 
Purchase in one State pending a Suit in 
another, 208. 
Loss of Service. See Master and Servant. 
Lunatic. Sce Insane Person. 
Lush, Sir Robert, 52. 


M. 


Magistrate, Disabled by Personal Interest, 
Certificate of Entry to foreclose Mort- 
gage sworn to before Mortgagee, 757. 

See Judge, Court. 

Mail. See Post Office. 

Maintenance, 689. 

Advertising for Subscriptions to prose- 

‘eute Appeal, Contempt, 425. 

Contempt, Advertising for Subscriptions 

to prosecute an Appeal, 488. 

Malice, Grand Juror’s Civil Liability, 
285. 

Liability of Corporations for, 134. 
Malicious Prosecution, Advice of Counsel 

as a Defence, 478. 

Malins, V. C., Retirement of, 416. 

Mandamus, Common Carriers, Refusal to 
carry, 223. 

To take Deposition, 220. 

Taxes, 47. 

For U. 8. Patent of Land, 143. 
Manslaughter (sce Criminal Law), 157. 
Maritime Law. Sce Admiralty ; Ships and 

Shipping. 

Marriage and Divorce, Alimony after Mar- 
riage of Divorced Woman, 811. 

Conflict of Laws, 529. 

Lex Loci, Lex Domicilii, 208. 

Will in Restraint of, 69. 

Jurisdiction, Prohibiting Non-resident 

from marrying again, 359. 

In Scotland, 283. 

Marriage and Divorce, J. P. Bishop, 801. 

Married Woman. See Husband and Wife. 

Marshalling of Assets. See Partnership. 

Massachusetts, Ames, J., Field, J., 142. 

Digest, 673. 

Master and Servant, Action by Female 
Servant for Master’s Persuasion to 
Criminal Connection with his Minor 
Son, 695. 
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Master and Servant, — Continued. 

Action for Loss of Service of Daughter, 
Exemplary Damages, Evidence of 
Defendant's Property, 620. 

Admiralty, 144. 

Commercial Traveller, Contract of Ser- 
vice, Evidence, 758. 

Convict Labor, Statute, 815. 

Defective Tools, Negligence of Fore- 
man, 622, 

Independent Contractor, 287. 

Infringement by Third Persons of Em- 
ployer’s Right to Services, 613. 

Overloading Floors of Building, Liability 
of Master, 485. 

Scope of Authority, 546. 

Torts of a Son, 61. 

Admiralty. 

Mathew, J. C., Mr. Justice, 350. 

May, J. W., Law of Crimes, 198. 

Mechanic’s Lien. See Lien. 

Medical Jurisprudence, Manual of, A. S. 

Taylor, 274. 

Mercantile Agency (sce Deceit), 222. 

Merger. Sce Mortgage. 

Miller's and Field's Federal Practice, 741. 

Mineral Lands, United States, Laws of, 

H. N. Copp, 606. 
Mines and Mining, Lease, 206. 
Specific Performance of Contract to 
prospect, 614. 
Mining Laws, United States, D. K. Sickles, 
607. 

Mistake. See Assumpsit. 

Moak's Underhill’s Torts, 523. 

Mortgage, Account against Mortgagee in 

Possession, 69. 
Of After-acquired Property, Mortgagee’s 
taking Possession, Preference, 420. 
Attornment Clause, Rent, Bankruptcy, 
281. 

Bond for Title upon Payment of other 
than Purchase-money, 361. 

Chattel, Estoppel, Future Purchases, 
60. 

Chattel, Foreclosure, Equitable Lien of 
Creditors on Surplus, Accommoda- 
tion Note not secured, 815. 

Chattel, Fraud, 545. 


INDEX, 


Chattel, Frauds in, 419, 


Mortgage, — Continued. 

Chattel, to secure Rent, Replevin by 
Mortgagee, 154. 

Chattel, Mortgagor Agent of Mortgagee, 
147 


Chattel, of Future Personal Property, 
121. 


Chattel, of Merchandise fraudulent, 
530. 

Chattel, Sale by Mortgagor with Per- 
mission of Mortgagee, Fraud, 288. 
Consolidation, One Mortgage ceasing to 

exist, 229. 

Constructive Notice of Inadequate Con- 
sideration by Recital in Assignment, 
Redemption, 217. 

Discharge of, by Mortgagee after Equi- 
table Assignment to another, Subse- . 
quent Mortgage, 424. 

To dissolve Marriage, 546. 

Duress, 542. 

Foreclosure, Certificate of Entry sworn 
to by Witnesses before Mortgagee as 
Magistrate, 757. 

Foreclosure and Statute of Limitations, 
281. 

Husband and Wife, 145. 

Land in Foreign Country, Assignment of 
Equity of Redemption, 426. 

Material-men and Employés, 48. 

Merger of cause of Action in Judgment by 
Foreclosure, but not of Lien of Mort- 
gage, 811. 

New Mortgage for Erroneous Mortgage, 
Priority of Intervening Mortgage, 421. 

To Partners, 289. 

Does Power to sell imply Power to, 141, 
207. 

Priority, 696. 

Proviso for Reduction of Interest, Mort- 
gagee in Possession, Account, Higher 
Interest, Charge for collecting Rent, 
228. 

For Purchase-money to Third Party, 
Priority to other Liens, 215. 

Recording, Priority, 222. 

Right of Mortgagee against Grantees as- 
suming Mortgage, 222. 

Right to Redeem, Subrogation, 695. 

Sale, Lien of Junior Judgment Creditor 


INDEX. 


Mortgage, — Continued. 
on Surplus paid seeretly above Amount 
of Bid, Garnishment, 543. 

Satisfaction, Subsequent Mortgages, As- 
signed Notes, Priority, 817. 

Second, to Solicitor, 689. 

Wrong Description, Second Mortgage, 
Extension, 146. 

Sce Insurance. 

Mortgagee, As Purchaser, 616. 

In Possession, Allowance of Interest, 
Covenant for Lower Rate on Punctual 
Payment, 281. 

‘In Possession” by Attornment of 
Mortgagor, 531. 

Usury, Estoppel, 548. 

See Deed. 

Mortgages, Chattel, L. A. Jones, 464. 
Of Future Personal Property, 121. 
Muirhead, J., Institutes of Gaius and Rules 
of Ulpian, 42. 
Municipal Corporation. See Corporation. 


N. 


Necessaries, for Wife. See Husband and 
Wife. 
Negligence, Admiralty, 56. 

Admiralty, 144. 

Of Bailee, 548. 

Boarding and leaving Railway Cars in 
Motion, 284. 

Of Builder, Owner not liable, 287. 

Burden of Proof, 693. 

Carriers of Passengers, Utmost Caution, 
Sleeping-car, 418. 

In Collection, Draft, Damages, Admis- 
sion by Drawee, 485. 

Collision on Highway at Night, 358. 

Common Carrier, Passenger’s Luggage, 
158. 

Consent of Plaintiff to the Act, Common 
Carrier, 812. 

Contributory, 147. 

Contributory, Child Seven Years old sit- 
ting in Street, 360. 

Contributory, Coupling Cars, 218. 

Contributory, Customs Officers on Duty 
without Light, Unsafe Wharf, 756. 
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Negligence, — Continued. 

Contributory, Omitting Piles to protect 
Toll-bridge from Vessels, 419. 

Contributory, by Persons with Defec- 
tive Senses, 753. 

Contributory, Railroad Train not stop- 
ping, 757. 

Contributory, Standing on Ferry-boat, 
486. 

Of Corporation and Officers, 283. 

As affected by Custom, 284, 353. 

Damage following Ordinary Storm, Joint 
Liability of Companies keeping Em- 
bankment, 813. 

Defect in Hired Carriage, Due Diligence 
to be proved by Defendant, 550. 

Defect in Railroad Track, Privileges to 
others, 485. 

Of Depositor, Liability of Bank, Forged 
Check, 423. 

Distinguished from Evidence of, under 
Statute, 59. 

Evidence of, Railway Crossing, 292. 

Facts Necessary in Declaration, Munici- 
pal Corporation, Highway, Surplus 
Water, 486. 

Ferry, Jurisdiction, 218. 

By Ferry-boat, 218. 

Ferry Company, Child falls through 
Railing, 423. 

Fire, 615. 

Of Foreman, 151. 

Of Foreman, Defective Tools, Master and 
Servant, 622. 

By Grand Juror, 285. 

House out of Repair, Injury to Infant, 
68. 

Intoxication as Contributory Negligence, 
550. 

Jurisdiction, 218. 

Liability of Servant for Negligent Injury 
to Co-servant, 753, 809. 

Liability of Street Railroads to Passen- 
gers, 284. 

Master and Servant, Overloading Floors 
of Building, 485. 

Of Master and Servant, Public Convey- 
ance, Liability of Owners of Steam- 
yacht to Passengers, Charterer, Col- 
lision of Vessels, Weight of Evidence, 


| 
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Negligence, — Continued. 
Limited Liability Act as to Ship-own- 
ers not applicable between Lakes, 814. 

Master and Servant, Testing Boiler, Con- 
tributory, 618. 

Municipal Corporation, Public Building, 
Agent, Landlord and Tenant, 484. 

Passenger Carrier, Sleeping-car, 53. 

Passenger pursuing Railroad Train, 357. 

Principles of Liability, 284. 

Proximate Cause, Accident caused by 
Dog and Horse, 693. 

Railroad, Running over Child, 285. 

At Railroad Crossing, Evidence as to Ef- 
fect of Headlight on the Eyes, Dam- 
ages, Evidence as to Business Habits 
and Ability of Person killed, 617. 

Revivor, 546. 

Straying Child on Railroad, 290. 

Torts of Hospitals, 640. 

See Admiralty ; Carrier ; Corporation; 
Master and Servant ; Principal and 
Agent. 

New Testament, Revised Version, Author- 
ity of Authorized Version, 534. 


The Revised Version, Reading in Church 


of England, Copyright, 533. 
New Trial, On Question of Damages only, 
812. 
Notice, to Agent when Notice to Principal, 
541. 
In Case of Nuisance, 224. 
Construction, 551. 
To Corporation, 283. 
To defeat Levy of Execution, 287. 
Of Inadequate Consideration by Recital 
in Instrument, 217. 
Of Regulation as affecing Contract, 153. 
Of Retirement from Firm, 549. 
Nuisance, 756, 811. 
Burial-ground, 358. 
Dam across Arm of the Sea, 756. 
Lead-smelting, Equity, Action, Injune- 
tion, Estoppel, 224. 
Owner's Liability, Negligence of Builder 
of Drain, 287. 
Public, Obstructing Highway, 530. 
Stable, 134. 
Watercourse, 58. 
See Criminal Law. 


INDEX. 


Oliver's Practical Conveyancing, Hopkins’s 
Edition, 606. 

Ordinances of Municipal Corporation. See 
Corporation. 


Parent and Child, Adoption, Status con- 
tinuing after Change of Domicile, 
217. 

Are they liable to support each other ? 
689. 

Torts of Son, 61. 
Parties. See Action. 
Partnership, Actual Notice of Dissolution 

to Previous Dealers, 422. 

Continuing Business after Death of 
Partner, 289, 

Contract for Loan for Percentage of 
Profits, 424. 

Creditors’ Rights to Assets of Firm, and 
of Individual Partners, 611. 

Dissolution, 422. 

Dissolution, Payments by Continuing 
Partner, Individual Debts, Extension, 
Appropriation, Discharge, 230. 

Dissolution by Notice, Return of Pre- 
mium, 553. 

Judgment by Default as Evidence of, 
420. 

Law of, Ewell’s Lindley’s, 740. 

Liability of Retiring Partner, Notice, 
549. 

Mortgage to Partners, 289. 

Sharing Profits, Advancements by one 
Partner, 619. 

Special Partner not joined in Garnish- 
ment Proceedings, 813. 

Use of Firm Name by Surviving Part- 
ner, Bank Deposit in Name of one 
Partner, Partnership of Agents,615, 

Who are Partners, 785. 

Patent, Bill for Assignment of, 694. 

Contract to pay Royalty, 486. 

Contract, 151. 

For protecting Explosives, Foreign 
Manufacture according to Patent, 
Transshipment in British Waters, 
Continuing User, Custom-house 


Patent, — Continued. 
Agency, Practice, Amendment at Hear- 
ing, 819. 

Reissued, Position of the Supreme Court 
of the United States, 731. 

Superior and Inferior Device, Function, 
144. 

Threats of Legal Proceedings, Presump- 
tion of Validity of Patent, Slander of 
Title, Injunction, 292. 

Payment, Appropriation of, when made 
by Continuing Partner, 230. 

Bill of Exchange not, 213. 

By Check, Draft or Negotiable Paper, 50. 

Of Check, 285. 

Of Note, 289. 

Of Note by Deposit in Bank, 146. 

Pecuniary Standing, 207. 

By Stranger, 65. 

Of Tax by Purchasing own Land at Tax 
Sale, 616. 

Penalty, Surety, Punishment, Internal 
United States Revenue Law, Action 
for, 284. 

Contract, 228. 

Periodical Law Press, 806. 

Perjury, Punishment of, 610. 

Perpetuity. See Will. 

Personal Identity, 528. 

Personal Property, Growing Crops, 156. 

Title by Finding, 287. 

See Fixture; Mortgage. 

Pierce, E. L., Law of Railroads, 339. 

Pilotage. Sce Admiralty. 

Pleading, Abatement, Writ signed by 
Magistrate in his own Case, 615. 

In Abatement, 529. 

Action by Stockholder instead of Officers 
of Corporation, 615. 

Amendment allowed, Exceptions to be 
thereupon overruled, 813. 

Amendment at Hearing, 819. 

Codes of Civil Procedure in United 
States, 208. 

Declaration, Negligence, 486. 

Demurrer to Evidence, 478. 

Fraud, 541. 

Repleading and amending at Discretion 
of Court, 286. 

Res Adjudicata, Waiver, 285. 

VOL. 11. — N. 8. 


Pleading, — Continued. 

Slander, Fraud, 420. 

Variance, 149. 

Pledge, Different Loans, Security for what 
289. 

Pledgee of Mortgage Notes, Neglect to 
collect Interest, and Neglect to collect 
Principal by Power of Sale, 361. 

Not Security for Debtsotherthan pledged 
for, 483. 

Of Stock with Power of Attorney to 
Transfer, Bankruptcy, 62. 

Sce Bailment; Collateral Security. 

Police Power, Corporation, Municipal, 611. 

Street-car License by City, 54. 

See Corporation. 

Pollock’s Principles of Contract, Wald’s 
Edition, 405. 

Pomeroy, J. N., Equity Jurisprudence, 
605. 

Poor and Poor Laws, Support of Lunatic 
at Hospital, 813. 

Possession, Adverse, 286. 

See Easement. 

Post Office, Fraudulent use of Mail, Sect. 
5480 Revised Statutes of United 
States, 56. 

Power, of Disposition, 420. 

To appoint Real Estate, 67. 

To sell, does it imply Power to Mort- 
gage, 141, 207. 

See Deed; Will. 

Practice, Appeal, 141. 

Replevin, Error in Bond as Surplusage, 
817. 

Charge to Jury, Discharge of Jury with- 
out Verdict, 49. 

Citing Opinions and Arguments of Coun- 
sel, 206. 

In Civil Actions, J. W. Spaulding, 804. 

Demurrer to Evidence, 478. 

In Equity, Reference, Withdrawal of 
Suit after filing of Referee’s Report, 
480. 

Evidence, Depositions excluded for Want 
of Reasonable Opportunity to cross- 
examine, Statute, 616. 

Joinder of Judge in Bill, 61. 


Reopening Case for Specific Evidence, 
289. 
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Practice, — Continued. 

Right of Reply in Criminal Calls, 283. 
Waiver of Jury, 150, 

Prescription, Limitation, Adverse Posses- 
sion, 286. 

Presumption of Death, Proceedings based 
thereon invalid when Person not dead, 
152. 

See Executor and Administrator. 

Principal and Agent, 219. 

Carrier, Common, 291. 

Custom-house Agency, Infringing Patent, 
819. 

Collection, Negligence, 485. 

Debtor and Creditor, 147. 

For Collection, Fraud, 215. 

Insurance, 218, 

Knowledge of Agent, Notice, 541. 

Liability of Banks in Collections for 
Acts of Correspondents and Notaries, 
284. 

Of City, Injury to Street, 66. 

Of Foreign Corporation, Service upon, 66. 

Partnership, 611. 

Priority of Contract, 697. 

Rights and Liabilities of Sub-agent, 612. 

Sale, Collection, Contract for payment 
to Travelling Salesman, 817. 

Selectmen, Agents of Town, 288. 

Termination of Relation by Bankruptcy, 


227. 

To sell, pretending to be Purchaser, not 
entitled to Commission, 614. 

Undisclosed Principal, Consignor and 
Consignee, Sub-contract, Priority of 
Contract, Right to follow Goods or 
Proceeds, Trustee, 819. 

(See Broker; Carrier; Contract; Insur- 
ance. 

Principal and Surety, Acceptor and In- 

dorser like, 139. 

Co-sureties, Indemnity from Principal 
to one Surety, Contribution, 761. 

Sureties and Guarantors, Baylies’s, 742. 

Surety, Alteration of Note, 58. 

Bond to Corporation, Officer's Parol 
Agreement, 65. 

Co-sureties, Contribution, Bankruptcy 
Petition, Petitioning Creditor’s Debt, 
652. 


INDEX. 


Principal and Surety, — Continued. 
Discharged by Discharge of Co-surety 
without Notice, 288. 
On Note, Discharge of, 481. 
Payment by Statute of Limitations, 620. 
Penalty, 284. 
Right of Creditor to Securities, 139. 
Probate Fees and Equitable Commission, 
613. 
Procedure, Federal, O. Bump, 465. 
In England, History of, M. M. Bigelow, 
41. 
Process. See Writ and Process. 
Public Lands, Mandamus for United States 
Land Patent, 143. 


Q. 
Quieting Title (see Equity), 753. 


R. 


Railroad Company, Agreement and Lease, 
Ultra Vires, 424. 
Detaining Passenger, 546. 
Legislative Power over Franchise, 353. 
Regulations as to Tickets, 153. 
Relation of Street Railways to High- 
ways, 390, 
Rules about Passenger on Freight Train, 
422. 
By-laws about Tickets, 206. 
Express Company's Rights on, 57. 
Law of, E. L. Pierce, 339. 
Obstruction of Highway by, Criminal 
Liability, 290. 
Regulation of, by State and National 
Governments, 689, 
Sleeping-car, Passenger, 280. 
Street, Eminent Domain, 284. 
Street, Franchise to lay Tracks, 214. 
Street, Liability to Passengers, 284. 
Street, Ordinances affecting, 208, 
See Carrier; Corporation. 
Rape. See Criminal Law. 
Receiver, Right to sue in Foreign Court, 
530. 
See Equity. 
Record, of Instruction by Court, Accidental 


Error, 543. 
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Recoupment, 616. 
Sce Set-off. 
Redfield, A. A., Surrogates’ Courts in New 
York, 803. 
Reese, W. M., Executors and Administra- 
tors, 343. 
teferce. See Arbitration and Reference. 
Reformation of Deed, 696. 
Of Will, 66. 
See Equity. 

Release, Of Claim for Injuries against 
several, Release of one Release of all, 
356. 

Religious Societies (see Corporation), 619. 

Remainder, Equitable, 204. 

Life-estate, Power of Disposal of Fund, 
215. 

Over, Form of Disposition with, 420. 

Will, 820. 

See Life-estate ; Will. 

Removal of Causes to Federal Court, 
Amount in Controversy, 55. 

Scire Facias on other Defendants after 
Appeal, 53. 
See Court. 

Repeal. Sce Statute. 

Replevin, of Horse swapped on Sunday, 
Contract, 482. 

By Mortgagee under Condition, 154. 
By Part Owner of Schooner, 483. 
In State Court after Seizure under Pro- 
cess of Federal Court, 418. 
Reports, Law, English, 204. 
Errors in, 279. 

Representations, 155. 

See Contract ; Fraud ; Fraudulent Con- 
veyances. 

Res Adjudicata, Entire Demand, Waiver as 
to Part, Pleading, 285. 

Bills and Notes, 224. 
Former Judgment in Trover, Title to 
Goods, 483. 
Surety, Compromise, Indictment under 
United States Revenue Laws, 284. 
Res Gesta. See Evidence. 
Reservation, of Timber in Deed, 134. 
See Deed. 
Restraint, Bail for Safe Return, 70. 
See Admiralty ; Contract. 
Restriction, upon Alienation, 418. 


Restriction, — Continued. 

The Law of Building Restrictions in Feu- 
rights in Scotland, 536. 

Revenue Law of U. S., Penalty, 284. 
Reward, Returned, Duress, 287. 

See Contract. 

Riparian Rights, Diversion of Water- 
courses, Equity, 144. 

Lease void from Public Policy, Evidence, 
Nuisance, Dam, Ice-pond, Title to Ice, 
756. 

Title to Lands under Fresh-water Lakes 
and Ponds, 612. 

Robbery. Sce Criminal Law. 
Roman Law, Object and Value of Study of, 

_ 555. 


Ss. 


Sale, Of Accounts, Warranty, 530. 

Of Business, Warranty, 816. 

Of Cattle pastured upon Vendor's Land, 
Delivery and Charge of Possession at 
Corral, 356. 

On Condition Precedent, Performance 
prevented by Buyer, 552. 

Conditions Precedent and Concurrent 
(see Contract), 681, 687. 

Delivery, 421. 

Failure to accept First Delivery, Right 
to Rescind, 426. 

Of Good-will, Dealing with Old Custom- 
ers, 469. 

Of Goods for Unlawful Use, 51. 

Of Growing Trees, 620. 

Implied Warranties, 656. 

Payment of Rent to Vendor, 420. 

Power of, does it. imply Power to Mort- 
gage, 141. 

Purchase of Thing for Particular Pur- 
pose, 361. 

Purchases by Insolvents, 47. 

“Sale or Return,” death of Horse during 
Trial, 418. 

Of Stock and Bonds, Action for Specific 
Performance, Tender, 614. 

Of Stock, Gambling, Contract, 423. 

Stoppage in Transitu, 490. 

Successive Deliveries and Condition 
Precedent, 687. 

Of Trees, Executory only until Trees are 
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Sale, — Continued. 
severed, Deed necessary to pass Title 
before Severance, 620. 
Warranty, Silent Assent of Joint Owner, 
486. 
Warranty, Implied, Sale of Accounts, 
530. 
Sale, of Business, Statement of Business 
of past Year, 816. 
Sale with Warranty, Silent Assent by 
Joint Owner, 486. 
See Contract; Vendor and Purchaser. 
Salvage. See Admiralty. 
Savigny, F. C. von, Private International 
Law, and the Retrospective Operation 
of Statutes, 275. 
Savings Bank. See Bank and Bank- 
ing. 
Scotland, Building Restrictions, 536. 
Seduction. See Master and Servant. 


Sentence, Cumulative, 49. 
Statute in New York, 759. 
Service. See Writ and Process, 

Set-off, 616. 
Good-will of a School, 153. 


Recoupment, 616. 

Settlements in Fraud of Creditors, 753. 

Shares, See Corporation. 

Shadwell and Holland, Select Titles from 
Justinian, 676. 

Sheriff, Arrest in other County, Escape, 
Travel to get Bail, 758. 

Levy, Failure to Return, 290. 

Liability for Delay in Collection after 
Sale, Agent, 219. 

Liability for Misinformation by Deputy 
causing Absence of Plaintiff from Seal 
on Execution, 544. 

Ships and Shipping, Liability of Yacht- 
owners to Passengers for Negligence, 
Limited Liability Act, 814. 

See Admiralty. 

Sickles’s United States Mining Law, 607. 

Slander. See Libel and Slander. 

Snyder, W. L., Great Speeches by Great 
Lawyers, 344. 

Soule, Hon. A. L., 349. 

Spaulding, J. W., Practice in Civil Ac- 
tions, 804. 

Specific Performance, 614. 


Specific Performance, — Continued. 
None of Beneficial Contract in Breach 
of Trust, 140. 
Contract to prospect for Mines on Joint 
Account, 614. 
Of Contract, Void Will, 543. 
Editing Book, Fraud on Public, 157. 
Of Verbal Contract for Sale of Land, 420. 
See Frauds, Statute of, 548. 
Specific Performance of Contracts, J. W. 
Waterman, 466. 

Speeches, Great, by Great Lawyers, W. L. 
Snyder, 344. 

State, Claim of, not discharged by Bank- 
ruptcy, 357. 

Enforcing Contracts of, 355. 

Its Subjection to Law, 519. 

Statutes, Evidence of Enactment, 291. 
Important English Statutes, 198. 
Mandatory and Directory, 419. 

Penal, Construction of, 207. 

Repeal of Earlier by Later, 148. 

See International Law. 

Stewart, D., and F. K. Carey, Law of Hus- 

band and Wife in Maryland, 412. 

Stock. See Corporation. 

Stockholders. Sce Corporation. 

Stocks, Bonds, and other Securities, F. A, 

Lewis, Jr., 342. 

Stoppage in Transitu, 490. 

Sce Sale. 

Street. Sce Way. 

Strong, William, J. S. C. U. S., 180. 

Subscriptions. See Contract. 

Sunday, Contract, 482. 

Trade on Sunday, Party takes back his 
Property, Replevin lies against. latter, 
482. 

See Contract. 

Surety. See Principal and Surety. 

Surplusage, Error in Bond, 817. 

See Pleading. 

Surrogates’ Courts in New York, A. A. 

Redfield, 803. 


T. 


Tax, Deed, Statute of Limitations, 478. 
Mandamus, 47. 
National Bank, 144. 


INDEX. 


Tax, — Continued. 

Of National Bank Shares by or under 
State Authority, 811. 

Personal Property of Non-resident, Levy, 
Municipal Corporation, Assumpsit, 
Selectmen, Trespass, 419. 

Recovery after Payments under Mistake, 
812. 

Recovery of Money paid under Mistake 
of Law, and Duress by Payment to 
prevent Sale by Municipal Corpora- 
tion, 811. 

Remedies for Illegal, 207. 

Sale as Payment of Tax, Mortgagee as 
Purchaser, Invalid Deed, Action by 
Mortgagee for Purchase-money, Set- 
off, Recoupment, 616. 

Share in Foreign Corporations, 284. 

Unequal, Unconstitutionality of Act 
taxing Railroad Expressmen through 
a Fee for License, 422. 

See License ; Revenue. 

Taylor, A. S., Medical Jurisprudence, 274. 

Tenants in Common. See Joint Tenants 

and Tenants in Common. 

Tender, 614. 

Testamentary Laws of all the States and 

Territories, Edw. H. Williamson, 677. 

Third Parties, Joinder and Costs of, 205. 
See Action; Parties. 

Thompson, S. D., Charging the Jury, 44. 
Law of Carriers of Passengers, 407. 
Liability of Directors and other Officers 

and Agents of Corporations, 196. 

Threats. See Criminal Law. 

Title by Record, U.S. Patent of Land, 

143. 

See United States. 

Tort, Joint Liability, Not maintaining 

Embankment, 813. 

Insurance, 132. 

Joint Nuisance, 58. 

Of Son, 61. 

By Trustee, 159. 

See Conversion; 

Torts, A. Underhill, N. C. Moak’'s Edition, 

523. 
Trade Circulars, Injurious, Injunction, 135. 
Trade-mark, 530. 


In Color, Registration of, 282. 
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Trade-mark, — Continued. 
“Pride,” not Descriptive, Intent to 
defraud, 150. 
Rectification of the Register of, 749. 
“ Rye and Rock,” 151. 
Trade Name, Injunction, Dog’s Head 
Beer, 487. 
Trade Name, Injunction, 204. 
Trespass, Nonsuit, 155. 
Quare Clausum, 483. 
Quare Clausum, Owner of Crops, 153. 
Trial, Charge to Jury, 49. 
Charging the Jury, S. D. Thompson, 44. 
By Jury, Waiver (see Practice), 150. 
Charge to Jury, 49. 
Details in Discretion of Court, 546. 
Flippancy is Error, 817. 
Instruction to Jury, 615. 
Too General, 545. 
Trover. See Conversion. 
Trust, for Children against Creditors, 54. 
Contract, in Breach of, 140. 
Deposit by Court in Savings Bank, Pro- 
portionate Share on Failure, 58. 
Devise to Trustee for Support, Discretion 
of Trustee, Trustee’s Lien for Ad- 
vances, 544. 
Express, Debt due on Death of Debtor, 
not, 65. 
Husband and Wife, 145. 
In Land for the One paying the Price, 
545. 
Liability of Estate on Contract made for 
its Benefit, 449. 
Liability of Trust Estate to one dealing 
with Trustee, 156. 
Proportionate Shares in Mixed Funds of 
Defaulter, 64. 
Secret, Statute of Frauds, 545. 
Sce Deed; Executor and Administrator; 
Mortgage; Will. 
Trustee, Discretion to, 229. 
As Tort-feasor, 159. f 
Trustee Process. Sce Attachment; Gar- 
nishment. 


U. 


Ulpian, Rules of, and Institutes of Gaius, 


J. Muirhead, 42. 
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60. 
Loan by Savings Bank, 286. 
See Corporation. 
Underhill, A., Law of Torts, Moak’s Ed 
tion, 523. 
United States, Copp’s Mineral Lands o 
606, 
Digest, nN. s., Vol. X., 1879, 45. 
Jurisdiction, Practice, and Peculiar Ju 
risprudence of the Courts of, b. I 
Curtis, 197. 
Land, Patent, Title by Record, 143. 
Laws of, and National Feeling, 680. 
Mining Laws, D. K. Sickles, 607. 


Ultra Vires, Debt of Religious Corporation, 
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Verdict, Right of Juror to dissent until re- 
corded, 423. 
See Jury. 
Voluntary Association, Liable as Princi- 


i. pal on Note executed by Officers, 695. 
Money secured to Successors of Officer of, 
f, 52. 


Sce Corporation ; Insurance. 
Voluntary Conveyance, 143. 
i-| See Fraud and Fraudulent Conveyance. 
t. | Von Savigny, F. C., Private International 
Law, 275. 


W. 


Revised Statutes, § 5480, 56; § 819, | Wages. See Contract. 


“Felony,” 57. 


Waiver, of Condition in Contract, 355. 


Revised Statutes and Construction of} In Case of Securities, 154. 


§ 4472, ‘* Practicable ” Mode of Trans- 


portation, 479. 
Supervisor of Elections, Arrest, 55. 
Sce Court ; Patent ; Revenue. 


Of Forfeiture. See Landlord and Ten- 
ant. 

Insurance, 763. 

Sce Contract. 


Usage, Custom as bearing on Negligence, | Wald’s Pollock’s Principles of Contract, 


2o4, 353. 


Of Bankers (see Evidence), 487. 


Power of, to control or alter Law, 283, 


- 


419. 
Usages and Customs, J. D. Lawson, 802. 


Uses, Statute of, and the Present System 


of Conveyancing, 283 


Usury, Attorney's Fee on Note, 220. 


405. 

War, Claims for Property, 418. 

Sce Insurance. 

Warehouseman, Indorsee of Bill of Lading, 
Entry under Second Bill, 156. 

Liability for Removal without Owner's 
Consent, 697. 

Sce Carrier. 


Compensation to Agent of Lender, | Warranty. See Contract; Covenant ; Deed ; 


694, 
Estoppel, 548. 


United States and not State Law appli- 


cable in case of National Bank, 420. 


V. 


Variance between Pleading and Evidence, 
149. 
See Criminal Law ; Pleading. 
Vendor and Purchaser, Fire Insurance by 
Vendor, Insurance Money received 
by Vendor, Right of Purchaser, 760. 
Frand, Letting House, 476, 
Interest on Purchase-money, 70. 
Payment of Rent to Vendor, 420. 
See Sale. 


Sale. 

Watercourse, Possession of, by Municipal 
Corporation, 58. 

See Riparian Rights, 144. 

Waterman, T. W., Specific Performance of 

Contracts, 466, 

Way, Highway, Covenant, 155. 

Deed, 286. 

Highway, Evidence to prove, Deeds and 
Plans, 484. 

Highway, Land or Water, Obstruction, 
48. 

Highway, Street Railway, Public Ease- 
ment, 284. 

Highway, Street Railways in Relation to, 
390. 

Injury to Street by Agent of City, 66. 

Negligence, 486. 


| 
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Way, — Continued. 

Obstruction of Highway, Land or Water, 
48. 

Street-car License, 54. 

See Easement. 

Weeks, E. P., Law of Depositions, 125. 

Wells, J. C., Jurisdiction of Courts, 274. 

Whaif, Liability of Owners for Condition 
(see Negligence), 756. 

Wheaton, Henry, Eléments 
International, Lawrence's 
409, 

Will, Accumulations for Twenty-one Years, 
Tenant for Life, Infants in Remainder, 
Allowance for Benefit of Infants, Posi- 
tion in Life, 820. 

Annuity for Life, Words describing Mo- 
tive of Gift, 157. 

As Antenuptial Settlement, Reformation, 
66. 

Bequest of Annuity, Words describing 


du Droit 
Edition, 


Motive of Gift, ‘‘ Towards Support of 


her Children until they attain Twenty- 
one,” 293. 

Bequest to Class or Individuals, Lapse, 
Intestacy, 226. 

Bona Vacantia, Administration by Exec- 
utors, Assignment to the Crown, Claim 
by Next of Kin, Interest claimed from 
the Crown, 818. 

Capacity to make, Influence concerning 
Legacy, 63. 

Charge on Real Estate, Intention, 359. 

Charitable Bequest to Corporation, Lapse, 
Construction of Statute of another 
State, 540. 

Condition, Vesting of Gift, Marriage 
with Consent of Guardian or Guar- 
dians, 551. 

Construction, Consanguinity or Affinity, 
620. 

Construction, Emblements, 156. 

Construction, Gift over, Word ‘ Sur- 
vivor,” Age of Childbearing, 761. 

Construction, Gift to Persons who did 
not exist, No Lapse, 490. 

Construction, ‘‘ Heirs ” as to Personalty, 
293. 

Construction, 
359. 


Life-estate, Remainder, 
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Will, —- Continued. 


Construction, Resting, Words ‘ pay and 
divide ” at Twenty-one, 490. 

Construction, Second Cousins, 620. 

Construction, Word “ Survivor,” 621. 

Construction of Words, ‘* Legatees al- 
ready named,” Parol Testimony, 357. 

Construction, Words ‘ Residuary Leg- 
atee,” Intestacy, General Words not 
passing Real Estate, 459. 

Die ** Unmarried,” 69. 

During Coverture, Codicil during Wid- 
owhood, 294. 

Duty of Solicitor, Legacy to Solic- 
itor’s Wife, Reduction to Possession, 
562. 

Dying without Issue, 290. 

Equitable Remainders, Perpetuity, 204. 

Executor Trading, Rights of Trade, Cred- 
itor, 156. 

Extraneous Evidence to explain Latent 
Ambiguity, Name of Executor, 818. 
Fund in Mutual Benefit Society, 617. 
Illegitimate Child not provided for, 
Right of Inheritance from Mother, 

Statute, 480. 

Intention, Rule in Wild’s Case, 52. 

Intestacy as to Subsequent Property, 
225. 

Lapsed Appointments, 52. 

Legacy, Substitution, Issue of Child 
dead when Will was made, 818. 

Legacy to Wife, Priority, 819. 

Life-estate, Devise or Bequest with Power 
of Disposition and Remainder over, 
420. 

Life-estate, Gift over in Default of Chil- 
dren, 540. 

Mutilation, Revocation, 621. 

“Objects of Vertu and Taste,” Pictures, 
66. 

Its Pages, Declarations of Testatrix, 156. 

Perpetuity, 204. 

Perpetuity, Married Woman, Anticipa- 
tion, 612. 

Power to appoint Real Estate, 67. 

Publication of Codicil, 485. 

Reference to another Instrument, Pro- 
bate Practice, Admission after Time 
for Appeal, 483. 
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Will, — Continued. 

Residuary Gift to Class, Gift at Twenty- 
one, Trust for Maintenance, Contin- 
gent Interest, 227. 

Residuary Gift to Individual, Gift at 
Thirty, Interim for Maintenance, 
Vested Interest, 228. 

In Restraint of Marriage, 69. 

Testamentary Laws of all the States and 
Territories, Edw. H. Williamson, 677. 

Testamentary Paper, 759. 

Trust for Children against Creditors, 54. 

Void, 543. 

Wasting Securities, Conversion of Lease- 
holds, Discretion to Trustees, 229. 

Of Wife, 66. 

Of Wife, Husband estopped, 66. 

Wills, Bigelow’s Jarman’s, 195, 463. 
Of Lawyers, 417. 
T. Jarman on, 195. 
Willard, Joseph A., 762. 
Williams, Joshua, 810. 
Williams, Watkin, Justice, 52. 
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Refreshing Memory, 217. 
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Wood, Rt. Hon. W. P., Lord Hatherly, 
613. 
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** Objects of Vertu and Taste,” 66. 
“*Practicable” Mode of Transportation, 
Construction of § 4472 Rev. St. U.S., 
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Writ of Error, not two Actions on, 290. 
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